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Preface and Acknowledgements

The human right to adequate housing has been legally recognized and accepted by the international community
since its placement in the Universal Declaration of Human Rights in 1948. For the majority of the 43 years that
have passed following the adoption of this historic text however, the notion that equality of access to affordable,
secure, safe and healthy housing constitutes a fundamental human right, equal in status to other, more classical
human rights, was certainly not the norm. Fortunately, things now appear to be changing for the better.

The transformation of Habitat International Council into Habitat International Coalition (HIC) in 1987, and the
subsequent changes HIC have made in the scope of its work since that time, have provided a major thrust in the
global movement for housing rights. HIC instigated a Global Campaign for Housing Rights and Against Evictions
in 1989, which has since grown in both content and results. The emergence of regional housing rights initiatives
such as the Asian Coalition for Housing Rights, along with national housing rights campaigns in India, Belgium,
the UK, Canada, Colombia, and other nations, have greatly assisted in placing housing rights firmly on the inter-
national agenda. A marked shift within inter-governmental organizations such as the United Nations towards
placmg greater priority on housingrights concerns is also discernable. For instance, the right to housing forms a
central foundation of the UNs Global Strategy for Shelter to the Year 2000. Governments, while perhaps still
frightened of the implications of viewing housing as a human right, have slowly begun to more seriously address
this issue - at least within the human rights organs of the UN, and in some instances within their own nations.

Itis now accepted that governments throughout the world have failed to adopt the policies and legislation necessary
to adequately house all of their citizens - in both the South and the North. As much as governments have been seen
to be ill-equipped to fulfil housing rights for all, there has been a corresponding recognition of the crucial role
played by non-governmental organizations (NGOs) and community based organizations towards the fulfilment of
housing rights and the building of viable, participatory and grassroots communities. Yet, while community based
organizations and NGOs have broken much new ground in devising practical strategies for the satisfaction of the
housing needs of the poorer groups within society in countless ways, emphasis on the legal side of this debate has

been and continues to be limited. This is true at all levels of the law, but especially so concerning international
legal resources.

This report seeks to provide an introductory and accessible framework for non-lawyers to be used in understanding
and grasping the many diverse issues associated with housing rights as they are currently found under international
human rights law. Itundoubtedly comes as a surprise to many readers that this rightis already so firmly and broadly
entrenched within the many treaties comprising this legal regime. Alongside any amazement of this legal reality
will also come despair as one recognizes the degree to which this right is nothing less than blatantly violated on
a daily basis in virtually every nation on earth. Yet, while desperation may emerge, this study aims to provide a
variety of possible means of transforming this frustration into a source of empowerment for the hundreds of
millions of victims of housing rights violations (such as evictions) by revealing not only where housing rights exist
and which governments are bound by law to respect these, but also how these can be enforced and protected.

This report should not by any means be seen as a final statement on the matier; not the least due to the encouraging
fact that major developments are underway both internationally and at the national and local levels concerning
housing rights. Arguably, more has occurred on the housing rights front during the past three or four years than
in the preceding four decades. Governments are now subject to much more discernable obligations to respect,
promote and fulfil housing rights than ever before. Some governments have been labelled as violators of housing
rights for the first time in legal history. Anarray of human rights bodies has started viewing housing rights on equal
terms to other, more commonly viewed human rights themes such as torture and political killings. Formal legal
complaints have been forwarded to human rights bodies by NGOs alleging non-compliance with the housing rights
duties of certain countries. Courts are increasingly addressing housing rights themes within the formal judicial
setting. A growing amount of the literature on human settlements is also addressing housing as a right.

As encouraging as these and many other developments may be a great deal remains to be accomplished. Indeed,
the need for concerted efforts towards the full realization of housing rights has perhaps never been more urgent.



Not only does the number of homeless or inadequately housed persons throughout the world continue to grow

almost unabated, but so too do the direct victims of mass and forced evictions, removals, resettlements and
demolitions. Unfortunately, the time for taking solace in the mere existence and application of housing rights has
not yet arrived - far from it. It is hoped that this report will generate both action and further interest in the potential
surrounding the human right to housing so that this still underdeveloped right can ultimately and finally jump from
the realm of words into the reality of deeds.

Many people assisted with the preparation of this report; to each of whom I am tremendou'sly grateful, Special
thanks to Ceri Hutton of the IYSH Trust and Peter Ashman of the European Human Rights Foundation for
providing the financial support necessary to carry out this project.

Thanks also to the many others who provided advice, comments, insight and assistance including Jaqui Craw, Jai
Sen, Han van Putten, Enrique Ortiz, Manfred Nowak, U.R. Suchefoel, Philip Alston, Huub van der Wouden, Jaap
Schut, Hazinski Lurvechenko, Kate Sebag, Julio Davila, Jane Bicknell and Diana Mitlin. Iam also grateful. to
David Satterthwaite of IIED’s Human Settlements Programme for his commentary and perseverence in working
on the many stages of this project.

Scott Leckie
7 June 1991, Amsterdam
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Introduction

Adequate housing is crucial to the health and well-being of individuals, families and groups
throughout the world. Although it is difficult to be precise as to what constitutes “adequate
housing”, not least because of different individual, household and community needs and
priorities, there is general agreement that housing is one of the fundamental human needs.

As such, a human right to adequate conditions of housing and all that this right entails should
be a legal as well as a de facto guarantee which receives the consistent attention of
governments, non-governmental organizations, lawyers and other concerned parties. How-
ever, while extensive lilcrature concerning human settlement issues exists, little has been
writlen or published which deals with housing in terms of rights. Whereas this is true within
national contexts, it is even more so at the international level of human rights law.

The first point in the Plan of Action of Limuru Declaration of April 1987, adopted by 45 Third
World and 12 international NGOs working in the human settlements field, indicated the
necessity of investigating the possibility of *‘support from international law and from the UN
Charter for those being evicted or threatened with eviction””. This report signifies a first step
in alonger-term process. The approach taken below has sought to be as accessible as possible
to NGOs, community bascd organizations and other working in the human settlements field.
Technical and lcgal terminology has been kept to a minimum. A non-academic and practical
approach to the many issues surrounding housing rights has been applied as far as is possible.
As will be shown, international law and human rights law can indeed provide support for
those being evicted and those threatened with pending forced removal. That s, if the law in
question is known, understood and, most importantly, applied.

The value of this legal regime is, to a large degree, contingent upon the extent to which the
rights comprising it are understood, how they are lcgally interpreted, what the contents and
corresponding obligations to realize them consist of and other points. Until now, housing
rights have been repeatedly affirmed in general terms, yet the understanding of exactly what
this right legally implies has all too often remained elusive. Consequently, insufficient
attention has been given to the various functions which are and could be provided with the
utilization of this norm. This paper intends to fill this existing gap in the literature,
specifically concerning housing rights at the international level. More importantly, the key
objective is to enhance the clarity of this right’s implications, with a view to substantiating
assurances that housing rights are universally protected and implemented.

Therefore, this paper deals mainly with international human rights law but also looks at
various national lcgal provisions rclated to questions of housing rights. While recognizing
the importance of housing rights in all nations, emphasis will be placed upon the role of the
law towards housing questions in the Third World, where the need is clearly the greatest.

It should also be stated initially that this report is not based on the illusion that all housing
problems thréughout the world can incvitably be solved through reliance on the right to
adequate housing. As shelter concerns are directly linked to virtually every facet of
government policy, and (o society in general, the simple statement ‘I have and demand my
right to housing’’ will rarely act as a magic formula for effectively confronting and address-
ing the multitude of dilemmas found in human settlements. Obviously, economic, technical,
financial and political constraints and perspectives will influence how housing rights are per-
ceived and acted upon. Yet, however important these parameters may be, all states which
possess obligations vis-a-vis this right must, in legal terms, not shy away from their duty to
assist in the creation of conditions conducive to the realization of housing rights, in both a
passive and active sense. Indeed, this is one of the many interesting legal features of this
largely uncxplored right, which when examined below will shed more light on the oft-quoted
yet little understood phrase, *‘the right to housing.”’

Section onc provides a brief discussion of the linkages between housing and human rights, as
well as providing a preliminary definition of an ‘‘adequate house’’ upon which the remain-
der of the report is based.

Section two focuses upon the role, status and mechanics of international human rights law.
1



From Housing Needs To Housing Rights |
Here we examine how international human rights law works, where it is applicable with re-!
spect to housing issues, who is bound to meet and enforce international legal obligations, who
are the beneficiaries of this form of law, and the general means of enforcing international
human rights law. In this section, we will also explore questions concerning the nature of
economic, social and cultural rights in relation to civil and political rights. An examination
of the indivisibility of human rights and a refutation of the view that economic, social and

culturalissucs such as housing cannot be the subject of human rights will also be covered here

Section three is a detailed legal analysis of the texts comprising international human rlghts
law which refer expressly or indirectly to the right to housing. In this way, we will be able
to discern which states are legally bound to apply housing rights, and to what degree. ThlS
section will also look at the existing status of the right to housing under international human
rights law, and an in-depth analysis of the ways in which this right and its components are
delineated in the law.

Section four explores the arca of national law and the right to housing. There will be an ex-
amination of various national constitutional sources of housing rights, the ways in which the
law is often used as an oppressive tool and how legal resources can be utilized as a form of
empowerment leading to greater respect and recognition of the right to housing. ’
Section five considers on the emerging notion of the ‘‘permeability of rights’’. Here, we will
analyze a dozen rights related to the right to housing, with an emphasis on their links to the
right to housing and their international formulations and interpretations. Some of these rights
include the right to privacy, the right 1o health, the right to freedom of assembly and
association, the right to work, the right 1o environmental hygiene and so forth. By dlSCUSS-
ing the degree to which thesc rights are ‘‘permeable’” with the right to adequate housing, 11
will become evident to what extent these rights can be applied towards establishing housing
norms.

Section six focuses upon the enforcement and implementation of existing rights to housmg
and other related rights. The procedurcs and mandates of the more important monitoring
bodies such as the Commitice on Economic, Social and Cultural Rights and others will be
examincd in detail with a view towards assessing their potential role in the implementation
of housing rights. Opportunitics for individual and group complaints to these monitoring
bodies dealing with non-compliance with housing rights norms will also be examined.

I
Section seven focuses upon the determination of a violation of the right to housing by states
legally obliged to fulfil this right. This discussion will be based centrally upon the various
levels of obligations assumed by states, to ensure the recognition of housing rights, as a
violation in this regard will vary from state (o state depending upon the obligations assumed
by them,

Section eight offers suggestions to citizen groups and non-governmental organizations
(NGOs) on how and where 10 use the existing law and implementation procedures and
mechanisms to support their work, to obtain or guarantee adequate housing for those currently
lacking it. Recommendations will be provided as to how the right to an adequate house is best
defined, bearing in mind the diversity in individual or family needs and priorities. Fmally,
there will be suggestions to NGOs concerning their potential role in changing the law and
procedures concerned, where necessary and possible, as well as how NGOs can become more
involved at the international level.

In section nine we attempt to define the right to housing. This will be based upon the current
state of international law, the foundations of housing rights within domestic legal systems and
any interpretations of this right by international and regional human rights organs. Addmor’n-
ally, the work of NGOs and community based organizations will also be incorporated within
this definition.

Finally, section ten provides conclusions and recommendations based on the preceding
sections concerning the most important facets of the underdeveloped area of housing rights.
We will include recommendations on the way in which case studies should be prepared ar_ﬁd
catalogued to provide precedents and guidelines for the development of comparative
analyses of domestic laws relating to rights to housing and protection from eviction.

1987, proclaimed by the United Nations (UN) as ‘‘The Year of Shelter for the Homeless’,

n
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introduction

was a year similar to all others in that millions upon millions of people were forced to live
without adequate shelter and, in many cases, without any shelter at all. While the IYSH
yielded a number of forward looking international and national initiatives, including the
United Nations’ Global Strategy for Shclter to the Year 2000 (GSS), indications are that far
from the problems of evictions, homelessness and inadequate shelter being solved, these
global traumas appear to be getting worse. The active approach taken throughout this report
is designed to be both relevant to the situations of homelessness and inadequate shelter
throughout the world, and accessible to grass-roots organizations and internationally oriented
groups concerned with human settlement issues. As such, it is hoped that this report will shed
sufficient light on the area of housing rights at the international level so that action can be
taken by these groups to realize these legal guarantees.

This report is only a first step in the process, and it will need to be expanded in the future so
that a more coherent picture can emerge as to the role of NGOs and others in promoting the
rights to housing. Even though a comparative and holistic approach is taken in the report it
is impossible to cover every relevant issue in detail. Much research and action will be
required in order that a fully comprehensive picture may emerge concerning every relevant
aspect of housing rights throughout the world. In fact two projects related to this report
include the development of a handbook on the procedures available to vindicate (at least
theoretically) housing rights at the universal and regional levels for use by NGOs and com-
munity based organizations and another on-going project aimed at delineating precisely the
contents of housing rights based on case studies in this area. Yet, prior to this, itis hoped that
this report will help initiate a long-term process towards a greater understanding of the human
right to adequate housing and a more fruitful utilization of this legal norm geared to the needs
of the urban and rural poor throughout the world.

There isa large amount of room to manoeuvre at the international, regional, national and local
levels concerning the protection and promotion of housing rights and, as such, community
based organizations and NGOs have a monumental role to play. Hopefully, this report will
add to the options availablc to these groups and, in turn, inspire action on behalf of those who
need it the most: the one billion persons who live in either inadequate housing or who have
none at all.



From Housing Needs To Housing Rights

Section One . |
Housing and Human Rights \I

One of the difficultics surrounding virtually all rights considered to be of an economic, so-
cial or cultural nature is a lack of clarity in defining thesc rights. The case of the human right
to housing is no exception. Yet, although there are a number of problems in doing this, it is
unquestionably a critical prerequisite Lo fostering a greater understanding of the entitlements
contained within the right 1o housing, as well as the nature of governmental legal obligations
in this respect.

Initially, two critical points must be made in defining what we mean by the right to housmg
On the one hand, a housc or a home must not be exclusively perceived as what it is, but ralher
as what it does for the person or family who inhabits it. While the physical structure and the
amount of space available within a dwelling are important, even more crucial concerns are
those relating to cost and location. The home itself must be affordable by those requiring
shelter, as well as being located within easy access of sources of employment, health car?
educational facilitics and so forth. :

Secondly, we must consider the incredibie diversity of people’s needs and preferences re-
garding housing. This is especially true in terms of the urban and rural poor, for the poorer
they arc, the less choice they have in the housing market. Government agencies have rarely
been cfficient providers of shelter for the poor and have rarely based their practices upon the
true necds of the disadvantaged sectors in society. The physical structure may have been built
to a good standard, but often at a price beyond the range of the poor, badly located in terms
of incomc carning opportunities, or too small to fit the extended family. Moreover, as
peoplc’s preferences change with age, so 1oo must their housing nceds. For instance, consider
asingle person, in his early twenties who is perfcctly content living alone in a small room in
the centre of a large city. As he gets older, he marries, and starts a family. At this point in
time his small room in the city is no longer appropriate to his needs and preferences; neither
for himself nor for his family. He should have other choices available, yet in many cases he
will not. This one cxample shows that those attempting to define housing rights must be
careful not to define an ‘‘adequate house’’ in a way which does not take into account cach
individual’s or houschold’s needs.

Thus, while more dctails will be given below on some of the additional legal questions relat-

ing to housing, this report is based upon the crucial fact that housing rights must begin from

the angle of what a house does for a particular person or family and consider second, what it
actually is. Thus, for the intents and purposes of this report, we will consider a definition of
an “‘adequate housc’’ to be one which meelts the following six criteria: :

1) Physical structure: an adequate housc must give protection from the elements; must nfc!)t
be damp or unfit for habitation, and must be culturally acceptable.

2) The site on which it is built: a house must guarantee the physical safety of its occupants.
It must be a secure and safe place (o be, to live, to raise children (if one has them) and be
healthy. Physical safety is particularly important in urban centres. As such, poorer groups
arc often forced to live on hillsides or land subject to floods or, right beside major hi ghways
because this is the only cheap or free land available. The fact that these sites are so
dangerous makes them less valuable in terms of real estate and thus the poor have a better
chance of avoiding eviction if they lcgally build a house there.

3) The infrastructurelfacilities supplied to it: an adequate house must have certain facrhues
esscntial for health, comfort and nutrition. These include safe and sufficient supplies of
waler, the provision of household and human waste removal, facilities for washing,
cooking and food storage, and heating where needed. It must also include access to certain
public services such as emergency life saving services (e.g. fire fighting and ambulances).

4) The cost: an adequatc house must be made available at such a cost that it does not result
in the threatened or actual deprivation of other basic needs for all sectors in society.

5) The location: an adequate house must be in a location which allows access to employment,
health services, schools and other social facilities. This is true incities and rural areas since




Housing and Human Rights

the cost in time and public transport to and from places of work is often a major constraint
on the budgets of poor households;

6) Legal security of tenure: an adequate house must have security of tenure. This pertains
to owner-occupiers concerning their legal rights as property owners, their right to privacy
etc. and to security of tenure for those who **‘hire’” space to live, i.e. the legal rights of
renters and tenants. Legal security of tenure must also be applicable to squatters as a means
to prevent forced evictions, and security to leave possessions, in terms of protection from
landlords, governments and others who might want to expropriate property.

If and when these six basic criteria are not fully implemented in any circumstance, housing
rights could be used as a means of coercing/forcing a government to act to guarantee
fulfilment in these areas. Of course, these elements of what constitutes an adequate house are
not the only components of the right to housing. Other issues include:

1) protection against any and all forms of discrimination for minorities, gays and lesbians,
refugees, the poor, women, children, people with disabilities, the clderly, single people,
any homeless person, travellers, etc. in all aspects of housing;

2) the right to public participation in housing matters, and the right to dctermine one’s own
destiny; ’

3) preference in housing choices;

4) the right (o be adequaltely housed if homeless; and a variety of other concerns.

This report will be bascd upon the basic criteria detailed above and will subsequently act as
abasis from which to view the degree to which the legal contents of the right to housing apply
to them. A further attempt will be made in scction nine to devise a definition based largely
upon these criteria, yet in the context of the relevant human rights norms.
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1) Eide, Asbjorn, “Human
Rights and the Satisfaction of
Basic Needs" in Selected
Lectures of the 17th Summer
Session of the International
Institute of Human Rights,
Strasbourg, 1986, p. 4.

2) Ibid. pp. 4-5.

Section Two

From Needs To Rights: The Crucial Leap |

I
A lack of adequate housing is both an affront to the dignity of those without it and a dcnia!l
of one of the most fundamental human needs. Basic needs are those needs which are essenual
for a full human life. Education, health, food, clothing and housing could be included in this
category. In addition and particularly with the right to housing, many non-material needs
must also be included in the analysis such as: “
1) protection, safety and security;
2) a sense of meaningful belonging to a family, clan, community or nation; ,
3) respect, self-estecm, approval, human dignity and self-respect; and "
4) freedom to allow the fullest development of one’s talents and capacities and actualization
of the self.! ;
These two scts of needs, when approached from a holistic perspective reveal the essential
basis of this method of perceiving human lmperauves j

Atthe international level, the 1976 World Employmcm Conference articulated and clarified
the objectives of the International Labour Organization’s World Employment Programme
which was to relate employment to economic growth, the distribution of the benefits of
growth and the cradication of poverty. The conference adopted a basic needs strategy within
the programme of action it endorsed. In this context, basic needs included two essentig_nl
elements. Firstly, certain minimum requirements by a family for private consumption such
as adequate food, clothing and shelter, as well as certain household equipment and furniture.
And sccondly, services, including safe drinking water, sanitation, public transport, health and
educational and cultural facilities. The definition of basic needs was also notable for the fact
that it recognized the right of peoplc to participate in making decisions which would affect
them as a basic need, and so the satisfaction of basic needs should be placed withina broadér
framework - namely the fulfilment of basic human rights.?

When viewed from the angie of demands for adequate housing, one can see that nearly all (!f)f
these elements relate rather directly to this basic need. In fact, many of the legal formulations
of the right to housing are found alongside or within the context of the right to an adequate
standard of living; which inevitably entails requirements such as those just noted. While this
perspective has been substantiated by a number of commentators, the crucial link between
needs and the means to implement them is the fundamental dilemma at present. For wnhout
discerning an entity or cntitics obliged to fulfil these needs when an individual or famlly
cannot do so alone, only scant progress will be made. Hence, one particularly (or potentially)
useful approach aimed at reconciling this disparity is to view basic needs not only as
necessary adjunctstoa ‘‘life worth living’’, but also as fundamental human rights. Desrgnat-
ing a certain good as a “‘right’’ often has the effect of raising the societal status of that good,
or in this case a need. For while basic needs by themselves are obviously societal goods par
excellence, perceiving and interpreting them as human rights not only enhances the prospect
that they may be fulfilled, but also leads to a workable method by which legal obligations to
fulfil them can be discerned. One system of law which creates legally binding obligatior’rs
aimed at protecting, respecting and promoting rights such as those relating to housing, 'is
international human rights law.

!
At its most basic, this form of law can be described as consisting of several fundamem'ral
elements. In order to understand human rights law one must first discern:

i
1) the sources of human rights;
2) where human rights law is applicable;
3) the beneficiaries of human rights; !
4) the holder of obligations to fulfil human rights norms; and
5) the mechanisms to ensure compliance with international legal obligations.

Once these are understood we will be in a much better position to discuss the ways in which

i



3) Sieghart, Paul, The inter-
national Law of Human
Rights, Clarendon Press,
Oxford, 1983, p. 15.

4) Ibid. p. 15.

5) Onthe area of collective or
groups rights under interna-
tional human rights law see
the following examples:
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human rights law can be utilized by NGOs, community based organizations and individuals,
in an attempt to improve shelter conditions from a legal angle. While these concepts will be
explored in far greater detail below, with respect to certain legal instruments which
encapsulate the right to housing, an extremely brief description of this form of law is deemed
necessary.

2.1 The Sources of Human Rights

At the international level, rights derive their substance from treaties (which are also known
as charters, covenants, conventions, protocols etc). The nature of these instruments is such,
that under certain conditions they comprise legal obligations for countries (commonly
referred 1o as ‘‘states”’) under international law. Although other sources of governmental
obligations within the body of international human rights law exist, these agreements
between states, by which they may consent to be bound, constitute the most important source
of legal obligations. Another source of rights which will receive some attention is declara-
tions. Thesc, however, normally pertain more to the intentions of states to carry out certain
policies, rather than constituting legal obligations per se. Declarations, may, however come
to have a binding effect in international law if they become part of what is called “‘custom-
ary law’’ which is based upon the consistent practice of states and the international commu-
nity or the international institutions of invoking the provisions of a declaration over time.

2.2 Where Human Rights Law is Applicable

Stemming dircctly from the existence and sources of human rights law is the question of
where and when these rights are applicable. Generally, for a treaty, convention, covenant etc.
to become a source of law, several conditions must be satisfied. Firstly, these instruments
must have been ratified by a certain number of states prior to their entering into force. Once
an intcrnational text is adopted, by for instance, the United Nations, states can legally bind
themsclves to the provisions found in the text. This is accomplished by ratifying the
instrument in question. States can additionally sign instruments and thereby declare their
intention of eventually ratify them. Normally, it is only through the ratifying of a human
rights instrument that a state can assume strict legal obligations to ensure that the rights in the
text concerned are protected, respected and enforced. Governments which have ratified
treatics are often referred Lo as *“states parties’” or ‘‘contracting states”’. Thus, if a state has
not ratificd a treaty, it cannot be considered to be bound to comply with its provisions unless,
of course, the instrument has achieved the status of customary international law. Once a state
has ratified a human rights treaty, who are the beneficiaries of these rights?

2.3 The Beneficiaries of Human Rights

A ratificd treaty imposes legal obligations upon a government(s) as to what they may or may
not do to the individuals over whom they can exercise state power.? As such, the beneficiaries
of human rights arc individuals or groups composed of individuals. This emphasis upon
persons as opposed to states (who were largely considered to be the only subjects of
international law until the termination of the Second World War) has had, and continues to
have, a significant impact upon the strict doctrine of national sovereignty in two crucial
respects. Firstly, how a state treats its own subjects is now the legitimate concern of
international law and therefore of other states. Secondly, there is at present a superior
international standard, established by common consent, which may be used for judging the
domestic laws and the actual conduct of sovereign states within their own territories and in
the exercise of their internal jurisdictions, and which may, therefore, be regarded as ranking
in the hicrarchy of laws above even national constitutions.* Thus if we consider the right to
housing, it is clear that this is an individual (or family, being comprised of individuals) right,
which many of the world’s statcs are legally obliged to fulfil.?

2.4 The Holder of Obligations to Fuifil Human Rights Norms

As mentioned previously, states are the entitics which can possess obligations of a legal
nature to guarantee the full realization of human rights. Accordingly, the specific obligations

7
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will depend upon the contents of a human rights instrument as well as any delineation of ob-
ligations found within the same document. Some obligations may require a state to
immediately implement a right(s), while other dutics may oblige a state to implement lhe
rights in question progressively over time. Because an extensive discussion concerning gov-
ernmental obligations vis-a-vis the right to housing will take place below, suffice it tosay that
the correlative duties of rights fall primarily upon states and their public authorities.

2.5 The Mechanisms for Supervising and Monitoring Compliance With
International Obligations

Asstaies parties toa humanrights instrument are legally bound under international law to pro-
vide the guarantees found within such an insirument, certain international institutions have
been established to monitor the states’ compliance. Most of the major humanrights texts have
created various committces, commissions, courts and other bodies designed to provide some
recourse if any statc party fails to provide adequate domestic measures or remedies. Some-
times the monitoring effort will focus solely upon considering ‘‘states’ reports’” submitted by
states themselves concerning the measures they have taken to implement the rights of a"
certain instrument. The body in charge can examine and comment upon these reports, and
may provide suggcstions as to where additional government initiative may be necessary m
order to fulfil certain rights. Some bodies are capable of receiving and judging individual
complaints (also known as petitions and communications) alleging a violation of a state’s
obligations under a particular trcaty. Moreover, some human rights treaties, especially lhose
focusing upon civil and political rights, provide the opportunity for states parties to msugale
inter-state complaints against another statc which is seen not to have complied fully with the
instrument in question. Additionally, certain human rights organs of the UN, such as the
Commission on Human Rights can play arole in urging compliance with international legal
obligations of statcs by adopting resolutions, carrying out on-site investigations in the state
concerned, publishing reports documenting human rights abuses in a state and so forth. t!
All of the available mechanisms entrusted with the aforementioned duties will be examined
below, with a view to discerning the role these bodies play with regard to the right to housing
(if any), as well as how and t0 what extent these bodies can be utilized by individuals.
community basced organizations and NGOs to demand compliance with their rights lc
adequate shelter. Now that we have sketched the component elements of international human
rights law, it is appropriatc to cxaminc one important aspect of it. This will then be followed
by an in-depth cxamination of its texts in order to find out more on the right to housing at the
international lcvel.

2.6 Economic, Social and Cultural Rights versus Civil and Political Rights

One of the central themes of human rights law is the equality, interdependence or mdxvxsn-
bility of rights. This perspective, although addressed and supported in many of the texts onl
international human rights law and equally by various international institutions including the
UN, remains a point of contention. There are three general foundations to the view that all
human rights are not necessarily equal and indivisible. The most prevalent is based upon the
recognition of civil and political rights, and economic, social and cultural rights yet, m
practice, priority is clcarly given Lo one category at the expense of the other. A second precep:g
maintains that, in ordcr to implement one set of rights, the other set must first be fulfilled
before enforcing the second. The most extreme of the three views contending the equality
of rights is thc focus on the non-binding nature of economic, social and cultural rights as
human rights. Each of thesc perspectives, in addition to diminishing the validity of lhe
interdependence of rights, also undermines any legal hypothesis based upon the right to
housing. However, while it is clear that distinctions exist between economic, social and
cultural rights on the onc hand and civil and political rights on the other, the acceptance of
their indivisible nature is arguably a prerequisite for an effective and comprehensive human
rights policy. Without the acceptance of this view, rights can be subjugated at the expense
of other rights. Additionally, although there are exceptions, it has generally been economic,
social and cultural rights which have faced these unfortunate circumstances. Although thé
situation has improved recently regarding these rights, it will be useful to assess in greater
detail the legal foundations of the interdependence of rights and, thereafter, to explore the
legal nature of economic, social and cultural rights in general.
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2.6.1 The Interdependénce of Rights

While implicit to some degree within many international legal texts (which will be discussed
in detail below), the first explicit affirmation of the indivisible nature of all human rights is
found in the 1968 Proclamation of Teheran, adopted at the International Conference on
Human Rights of the United Nations. Clearly indicating the subjugation elsewhere of eco-
nomically oriented rights, the proclamation stated

““Since human rights and fundamental freedoms are indivisible, the full realization of civil
and political rights without the enjoyment of economic, social and cultural rights is
impossible. The achievement of lasting progress in the implementation of human rights is
dependent upon sound and effective national and international pOllClCS of economic and
social development.”’

In 1977, when the UN Commission on Human Rights initiated its deliberations on the right
to development and the UN General Assembly (UNGA) began considering the New
International Economic Order (NIEO) in the context of human rights, a resolution of
considerable importance was adopted by the UNGA. This document, (Resolution 32/130),
detailcd with some precision the nouon of interdependence. The resolution contains several
broad concepts relating to human’ rights and affirms the equal nature of rlghts with the
following statcment ‘

L
i

*‘(a) All human rights and fi undamental freedoms are indivisible and interdependent; equal
attention and urgent consndcrauon should be given to the implementation, promotion and
protection of both civil and polmcal and economic, social and cultural rights; (b) The full
realization of civil and political rights without the enjoyment of economic, social and
cultural rights is impossible; the achlevemem of lasting progress in the implementation of
human rights is dependent upon sound and effective national and international policies of
economic and social development; and (c) All human rights and fundamental freedoms of
the human person and of peoples are inalicnable.”’

The importance of this resolution is twofold. Firstly, this resolution re-affirmed the theoreti-
cal indivisibility of the two categories of rights. And secondly, Resolution 32/130 secks to
place substantially more emphasis upon economic, social and cultural rights than in the past.
Even though the two covenants delineating each set of rights, the International Covenant on
Civil and Political Rights (CCPR) and the International Covenant on Economic, Social and
Cultural Rights (CESCR) are the cornerstones of the International Bill of Rights, the CESCR
has had great difficulty achieving equal status with the CCPR in terms of recognition and-
implementation. This resolution, began the process aimed at rectifying this disparity.

Following the adoption of this resolution, many declarations, conventions and additional
resolutions have reaffirmed in their texts the indivisibility of rights. For instance, the African
Charter on Human and Peoples’ Rights of 1981 proclaims that ‘‘civil and political rights
cannot be disassociated from economic, social and cultural rights in their conception as well
as universality and that the satisfaction of economic, social and cultural rights is a guarantee
for the enjoyment of civil and political rights.””” Moreover, the Declaration on the Right to
Development, adopted on 4 December 1986 by the UNGA, provides that:

“‘all human rights and fundamental frecdoms are indivisible and interdependent and that,
in order to promotc devclopment, equal attention and urgent consideration should be given
to the implementation, promotion and protection of civil, political, economic, social and
cultural rights and that, accordingly, the promotion of , respect for, and enjoyment of certain
human rights and fundamental freedoms cannot justify the denial of other human rights and
fundamental freedoms.’*®

t
Several other undertakings by the UN have also enhanced the status of economic, social and
cultural legal norms. One key example of this is the creation of a new Committee on
Economic, Social and Cultural Rights entrusted with monitoring the CESCR.> When
contrasted with the Sessional Working Group of Governmental Experts, the previous body
responsible for this task, the nature and mandate of the new commitiee reveals a real
improvement. Furthermore, the continued consideration by the Commission on Human
Rights of an agenda item entitled the *‘Question of the realization in all countries of the eco-
nomic, social and cultural rights contained in the Universal Declaration of Human Rights and
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in the CESCR, and the study of special problems which the developing countries face in their
efforts to achieve these human rights’’ also indicates the more active approach talfen by the|
UN and its organs concerning these rights. The number of studies and reports carr_led.oul.by‘
the UN dealing substantially with economic, social and cultural rights is a further mdlca'tmnl.
of itscommitment to the indivisibility of rights. Thus, itis quite evident that due to the 'varlou.s‘|
initiatives at the international level stressing the interdependence and equality of rights, it
would be difficult to legally refute this perspective. Finally, the principle of the oneness of’
rights largely lays to rest the dubious hypothesis that economic, social and cultural rights are
not really law. Less apparent, however, is the actual legal nature of economic, social and
cultural rights. |

2.6.2 The Legal Nature of Economic, Social and Cultural Rights i|

Differing perceptions and legal philosophies have created a dichotomy of rights. While the
origins of this dichotomy can be traced back a century or more, within the United Nations thlS
began soon after the adoption of the Universal Declaration on Human Rights in 1948.1° As
the Universal Declaration is a central instrument in international human rights law, it was es- i
sentially seen as a precursor to one covenant containing each set of rights which would legally,

bind states which had ratified this instrument. However, one of the first dilemmas was
whether or not to include economic, social and cultural rights within the envxsloned|
instrument. The United States and the United Kingdom were the main opponents to the in-

clusion of these rights, on the basis that they could not be judicially enforced and that they
went beyond the rights found in existing national constitutions.!! In 1952, following several
years of heated debate, the UNGA decided to include both sets of rights, but in two separate
covenants. Both of the covenants were eventually adopted in 1966 and went into force i in
1976.12 ,:
The distinctions between the two categories of rights, despite constant reaffirmation of thelr
indivisibility, have been approached from several angles. Many of these stem from the nature
of obligations under each of thc covenants, whereas others have been more generally
construed. Fl
Under the CCPR, states are under an immediate obligation to comply with its provisions,
undertaking ‘‘to respect and to ensure 1o all individuals within its territory and subject to ns
Jurisdiction the rights recognized in the present covenant...””'3 In quite different termmology,
states which have ratified the CESCR undertake ‘1o take steps, individually and through
international co-operation, especially economic and technical, to the maximum of 1tsI
available resources, with a view to achieving progressively the full realization of the rlghts
recognized in the present covenant by all appropriate means, including particularly the adopf
tion of legislative measures’’.!* I!
Stemming from these two different, yet equally obligatory provisions, several assumptions
have been made to clarify this distinction. Some are as follows: I

1) under the CESCR states, are required to take positive action to realize the rights comamed
therein, while under the CCPR, the state is only required to abstain from acts mterferm
with those rights found in the covenant; _ _

2) whereas civil and political rights can be implemented immediately, the realization qu
economic, social and cultural rights will depend entirely on the stage of economic devel-
opment a particular state has reached; and

3) whereas the content of the rights found in the CCPR are clear and precise, the rnght]‘ls
contained in the CESCR are vague and indeterminate.'*

However, without a great deal of difficulty each of these three arguments can be refuted as
their foundations rest more upon ideological concerns than on the equality of rights.

Varying degrees of state intervention are required to realize certain rights. For. example,
ensuring the free excrcise of civil and political rights will often involve significant state
intervention in order to establish a system of courts, to train police and other public ofﬂcnals
to provide for free and periodic elections and so on.'Conversely, some of the rights enshrined
in the CESCR, in order to be fully realized, may require that the state abstain from certain

activities. This would be the case in some circumstances with the right to food, the freedor}?
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to form trade unions, the right to cultural identity and to a certain degree the right to housing,
as will be discussed below. Thus, that there exists no absolute line distinguishing the degree
of state intervention required to actualize human rights.

l B

With regard to the immediate versus progressive implementation of rights, present day legal
realities also reveal the non-absolute nature of this perspective. For economic, social and
cultural rights, their implementation depends far more upon the type of development rather
than upon the level of development achieved by a state. Although the US has not ratified the
CESCR, it would be hard to dlspute that this wealthy nation could not implement many rights
in this category immediately, if polnc1es were to tend more in the direction of the covenant.!”
Moreover, some of the rights found in the CESCR such as the prohibition of discrimination
and those relating 1o trade union$ can be implemented relatively quickly.'® Finally, the
distinctions made concerning the contents of each set of rights are based on the notion that
civil and political rights are clearly elaborated and precise. This is far from true, however,
as can be seen by reviewing the extent to which a body such as the European Commission on
Human Rights has allowed for w1de margins of appreciation in their monitoring efforts.'® It
should also be added that while many of the rights existing within the CESCR can be made
more precise only very few attempts have been made to do so0.?
¥

What the foregoing analysis has sh;own is that while there are certainly valid distipclions to
be made between the various rights, most of them are based upon incorrect assumptions. Tlps
bias is a central reason for the frequently lower status and importance given to economic,
social and cultural rights, as compared with civil and political rights, especially in practical
terms. Furthermore, it is apparent that the nature of the general obligations relating to all
human rights, while differing in some respects, nevertheless legally bind governments to
promote, protect, implement and enforce all rights equally. Any emphasis upon one category
of rights over another clearly diminishes the crucial interdependence of all rights, as has bgen
frequently proclaimed at all levels of the UN and within other inter-governmental organiza-
tions. Most importantly though, thé above discussion has shown that despite arguments to the
contrary, economic, social and cultural rights are indeed human rights which should be
guaranteed to all and on an equal footing with the more classical civil and political rights.
While the field of human rights canholbe said to be a science, it is a holistic system composed
of a multitude of elements. All of these elements are not only critical for the effectiv.e
functioning of the rule of law throughout the world but, equally, if any part of the system is
excluded from consideration or subjugated in any way, then the entire system suffers.

i
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Section Three !i

International Law And The Right To Housing

3.1 General United Nations Action
3.1.1 The UN General Assembly (UNGA) '

Coverage by the General Assembly of the right to housing has been scarce. Although two}
UNGA resolutions have dealt with this issue, prior to this no specific measures were taken.,
However, the UNGA has been instrumental in various other ways relevant to human-
settlement matters. For instance, in response to the initiative created with the adoption of the;
Vancouvcer Declaration on Human Scttlements of 1976, this body reviewed the conditions of}
human sctilements in developing countries in 1980. It found that, since the adoption of the.,
declaration, conditions had worscned, particularly in urban areas where the growth of slums
and squatter scttlements had continued unabated.! The General Assembly urged member
states to strengthen their policies regarding human scttiements and to place special emphas1s’
on the provision of adequate shelter, infrastructure and services to the people living in'
squattcr settlements and slums of urban and rural areas.? In 1982, the UNGA designated 1987
as the International Year of Shelter for the Homeless and has since continued to adopt
resolutions concerning the IYSH, as well as annually reviewing and considering the work of
the UN Commission on Human Settlements.?

The UNGA has dedicated two important, yet somewhat vague, resolutions to the right to
housing. On 4 Dccember 1986, the General Assembly adopted Resolution 41/146 which
included, inter alia, a request to the Commission on Human Rights to devote special allenllonI
during 1987 to the question of the rcalization of the human right to adequate shelter. The
commission, as noted below, adopted a resolution on the realization of housing rights in
responsc 1o this request.

During its 42nd Session, the UNGA continued to show increased interest and subsequem]yf;
adoptcd amore detailed resolution ““the realization of the right to housing”’. Thisresolution,
adopted on 7 December 1987, is notably the most detailed and far-reaching of any such
initiatives by this body on the subject of housing rights. Due to its importance and its recent
passage, it is worth quoting the substantive portions in full; ||

*“The General Asscmbly,

1) Expresses its deep concern that millions of people do not enjoy the right to adequate
housing; !

2) Rcilterales the need to take, at the national and international levels, measures to prom'ote
the right of all persons to an adequate standard of living for themselves and their families,
including adequatc housing;

3) Calls upon all statcs and international organizations concerned to pay special attenuon
to the realization of the right to adcquate housing in carrying out measures to develop
national shclter stratcgics and settlement improvement programmes within the frame-
work of the global strategy for shelter to the year 2000;

4) Requests the ECOSOC and its appropriate functional commissions to keep the question
of the right to adcquate housing under periodic review; N

5) Dccides to consider the question again following its consideration by the Economic
Commission and Social Council (ECOSOC).”**

Also at its 42nd Scssion, the UNGA passed several other resolutions relevant to the humar}I
right to adcquate housing.’

Thus, we can observe that this body, composed of representatives from every UN member
state, has shown a favourable tendency towards advocating the realization of housing rights.
It is probable that the quality of states’ reports on the implementation of the goals and
objectives of the IYSH, reflecting the measures they have taken for the realization of thig
right, as requested by the UN Commission on Human Rights, will determine the extent to
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which the UNGA will continue its interestin the right to housing. Although the UNGA cannot
be expected to contribute a great qeal to many of the issues comprising the right to hous§ng,
itis clear that the last several years have been witness to several steps in the right direction.

f

3.1.2 ECOSOC and the UN dommission on Human Rights.

- The Commission on Human Rights is the principal UN body responsible for the promotion

of human rights. It consists of 43 member states of the UN, elected by ECOSOC, and meets
once a year for six weeks (normally in February and March). Whilst the work of the
Commission covers the entire scope of human rights issues, it has been only recently that any
specific action has been taken wuh respect to the right to housing.® In their 1986 and 1987
sessions, the commission adopted two significant resolutions concerning thisright. These are
important not so much for theirf legal significance, as for the formal indication of the
substantial degree of intcrnational consensus surrounding the issue.

In Resolution 1986/36 entitled *‘Realization of the right to adequate housing’’, the commis-
sion addressed itsclf to the realization of this right for the first time. In addition to recalling
various initiatives takcn within the UN concerning housing, and some of the legal instruments
in which the right to housing is codificd, the commission noted that *‘the objectives of the
IYSH are related to the realization of the economic, social and cultural rights contained in the
International Covenant on Economiic, Social and Cultural Rights (CESCR) and the Universal
Declaration on Human Rights (UDHR), and that the Commission on Human Rights could
make an important contribution to the achicvement of the objectives of the IYSH...””.
Following the establishment of thé commission as a useful body vis-a-vis the realization of
the right to housing, this resolution provides three substantive points:

““The Commission on Human Rights...
1) Reiterates the right of all persons to an adequate standard of living for themselves and
- their families, including adequatc housing;
2) Expresses its deep concern that millions of people do not enjoy the right to housing;
3) Decides to continue consideration of the realization of the right to housing against the
background of the IYSH...at its 43rd (next) Session.”
|-
The Commission did just that by adopting Resolution 1987/22. In addition to this document
being morc lengthy, it also exemplified a renewed commitment by the Commission to the
right 1o housing, as well as providing an impetus to states to designate policies towards this
end. The first two substantive points are quoted verbatim from Resolution 1986/36, while the
subsequent four points arc more action oriented. For example, point three ‘‘calls upon all
states and international organualnons concerned to pay special attention to the realization of
the right to adequate housing in carrymg out measures for the observance of the IYSH, inter
alia, by devcloping shelter slralcgnes and settlement improvement programmes.”” Whilst the
following point v
““Invites all states, in their reports on the implementation of the goals and objectives of the
IYSH, to reflect the measures they have taken for the realization of the right to adequate
housing.”” Finally, the resolution concludes with a request that *‘the Secretary-General
give due attention to the question of promoting the right to adequate housing in the
information he is to provide to the General Assembly on the realization of the objectives
of the IYSH and that he transmit this information to the commission at its 44th Session.’’®

This comparatively forward-looking resolution was adopted by a roll-call vote of forty to
none, with only the US and Japan abstaining.® It is difficult to judge to what extent the
commission will continue or discontinue its coverage of the right to housing in its future
sessions. However, if the 1988 session of the commission is anything to judge by, one should
not expect too much. Despite the fact that the 44th Sessionof the commission took place only
two months after the termination of the I'YSH, that there had been an encouraging trend in the
past few years concerning this right, and that Habitat International Coalition forwarded a
detailed request for action to the commission'®, the latter has not only rarely mentioned the
issue, but has also decided against any substantive action, deciding only to keep the item on
the agenda. While the commission should always be kept in mind as one human rights body
capable of acting and responding to issues concerning housing rights, it is also apparent that
the Commission is unlikely to carry out any major initiative without strong pressure being

: 13
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exerted by NGOs and community based organizations involved with housing rights. |]

The ECOSOC has also been active recently in the area of housing rights. In their 1987
Session, they adopted two resolutions in this area: Resolution 1987/37 on the Internalionalu
Year of Shelter for the Homeless and Resolution 1987/62 on the realization on the right to!
adequate housing.!! The firstof these is somewhat of a repetition of those resolutions adopted
by the commission and the UNGA in that they are positive yet somewhat vague in substantive
terms. However, the sccond of thesc texts is important for its more substantial approach to!
the question of housing rights at the international level. While it does not go into detail
concerning the definition of housing rights for instance, it does indicate a tentative step in that,
direction. The final four clauses are interesting and state the following: o

“The Economic and Social Council ... 3) Calls upon all states and international organiza-
tions concerned to pay special attention 1o the realization of the right to adequate housing;
in carrying out measures for the observance of the IYSH, inter alia, by developing shelter
strategies and setticment improvement programmes; 4) Invites all states in their reports on
the implementation of the goals and objectives of the I'Y SH, to devote a special section on
the national measures and actions they have taken to promote the realization of the right to
adequate housing; 5) Decides to appraise, at its first regular session of 1988, the results of
efforts to realize the right to adequate housing during IYSH; 6) Invites the General
Assembly to pay due attention (o the question at its 42nd Session.””

j

The resolution of the 42nd Session of the UNGA was the result of point six of the ECOSOC
resolution, whereas the national reports (point four) on the IYSH, summed up ina document
by the Secretary-General, do not reveal a consistent pattern of discussion of housing in human
rights terms.'2 Within the section called ‘‘Goals and Accomplishments: action at the national
level’’, there are no sections solely on the right to housing, but one does find coverage of
important political points such as the ‘‘enabling approach’’. Moreover, only a very small
percentage of the member states of the UN actually sent reports of any significance.

Becausc the Commission on Human Rights and its sister organ, the Sub-Commission on the
Prevention of Discrimination and for the Protection of Minorities, have become increasingly
concerned with the implementation of economic, social and cultural rights in recent years, it
is probable that more work will be carried out or sponsored by them on the right to housmg
provided, of course, that NGO participation within these bodies is significant enough to
persuade them and states that action is worthwhile and imperative.!* Pragmatically though,

financial, political and othcr constraints will invariably continue to dictate many of the
actions of these bodics. '

3.2 The UN Charter and the Universal Declaration on Human Rights i;
Within the UN Charter (the legal instrument which binds UN member states to the common
purposcs and functions of this organization and which was adopted in 1945) several referT
ences arec made concerning the general protection of human rights. Mostimportantly, Article
55 states that “‘the UN shall promotc a) higher standards of living, full employment, and
conditions of economic and social progress and development; b) solutions to mtemanonal
economic, social health and related problems...; and ¢) universal respect for, and observance
of, human rights and fundamental freedoms for all...”” In Article 56, members of the UN
pledge to achicve the principles set forth in Article 55. )
I
As the Charter itsclf does not contain any specific human rights provisions per se, the rights
mentioned required elaboration. This was accomplished three years later with the adoption
of the Universal Declaration on Human Rights in 1948 (UDHR). It is here that one of the fll’Sl
international codifications of the human right to housing was proclaimed. In the oft- quoted
Article 25(1) it is provided that:

*‘Everyonc has the right to a standard of living adequate for the health and well-being of
his family, including food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment, sickness, dxsablllty,
widowhood, old age or other circumstances beyond his control.

This initial formulation of the right to housing is in gencral terms, but it is clearly intended
/
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to apply to:more than the provns:lon of a roof over one’s head. ‘‘Adequate’’ must be
interpreted in this context to include the social services necessary for a reasonable standard
of living. Importantly, this is a right which should be guaranteed where ‘‘circumstances
beyond his control”” have prohibited the individual fulfilling this right for himself.

The legal status of the UDHR under international law is crucial particularly for those states
which have yet to ratify both of the;covenants which further elaborated the contents of this
instrument. Because it is a declaration, it is often referred to as a ‘‘common standard of
achievement’” to which all states should aspire but not be bound to in international law.
However, while it may have been an aspiration 40 years ago, it would be difficult to argue
today that the UDHR is not part of binding international law. A number of arguments support
this view including the fact that the UDHR is an authoritative interpretation of UN Charter
provisions and also that it has been rcpeatedly reaffirmed and cited by the international
community and by individual slates‘” Some writers have pointed out that it has acquired the
status of jus cogens (or binding law) in international law, by reason of the consistent practice
of states as well as international institutions of invoking its provisions.'> According to this
view, it now forms part of customary international law and is, therefore, legally binding on
all states, notwithstanding their membership within the UN. Additionally, this approach
gains credence when it is considered that this instrument is directly applicable to those states
whose domestic legal systems aulo?nalically incorporate customary international law.'¢

Between these two approaches lies a{middle way. This perspective argues that the declaration
is binding on member states of the UN, not because of its transformation into customary inter-
national law, but because these states have expressly accepted these obligations, most of
which are derived from the UN Charter. Although there does not yet exist a consensus as to
the judicial status of the UDHR, there are unquestionably very solid and substantial grounds
for stating that at present it is binding on UN members, and for arguing that it has a place
within customary intcrnational law, thercfore legally binding states to its norms. Thus, with
regards to the right 1o housing as stated in Article 25(1), it is apparent that UN member states
at least, and perhaps all states of the world, arc legally bound to implement this right. While
this point applies to the international community as a whole, its true significance is clearly
aimed at those statcs which have notratificd the CESCR or other instruments which enshrine
the right to housing. For those states, the obligations in the UDHR include each of those
briefly outlined above. Before turning to an examination of several other important legal
instruments, it should be noted lhat this declaration also contains several other articles
potentially relevant to the right to housmg These are, inter alia, Articles 22 and 28 which
state:

*“22. Everyone, as a mcmber of society, has the right to social security and is entitled to
realization, through national cffort and international co-operation and in accordance with
the organization and resources of each state, of the economic, social and cultural rights in-
dispensable for his dignity and the {ree development of his personality.”

*28. Everyonc is entitled to a $ocial and international order in which the rights and
freedoms set forth in this Declaration can be fully realized.”

3.3 The Vancouver Declaration on Human Settlements

Partly in response to the results of the Stockholm Conference on the Human Environment
held in 1972, the UN decided to sponsor a similar conference four years later in Vancouver.
This UN initiative, the Vancouver Confcrence on Human Settlements in 1976, at which rep-
resentatives from 132 states and numerous NGOs were present, provided the impetus for an
important document relating to human rights. The Vancouver Declaration on Human Settle-
ments provides the most far-reaching delineation of legal questions relating to housing,
shelter and accompanying services.)” Because of its status as a declaration, it cannot be con-
sidered as a legally binding mstrumem and it would be difficult to say that it constitutes an
element of customary international law as well. Nevertheless, this unique text does indicate
an international consensus concerning human settlement policies, as well as assisting in the
clarification of the human right to housing. While it could be difficult to base a legal
argument on the right to housing solely upon this instrument, it can act as' a strong
substantiating basis of this right.

[
Although this declaration is genera?ly concerned with the broader realm of human settle-
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ments, there are various clauses refating directly to the basic needs of housing and shelter. For
instance, in Paragraph 8 of Section III the right to housing is re-affirmed with the statement
that:

*‘adequate shelter and services are a basic human right which places an obligation upon
governments to ensure their attainment by all people, beginning with direct asmstance to
the least advantaged through guided programmes of self-help and community action’’ I}
adds further that *‘governments should endeavour to remove all impediments hindering the
attainment of these goals.”

Once again the question of housing is approached in terms of rights and with governments
designated as the main body obliged to implement these. !

The central prihciples of the Vancouver Declaration are elaborated in four respects: quality
of life; disadvantaged groups; discrimination; and active measures. Each of these,ina senseL
further clarifies both the contents of this right and the levels of duty assumed by states.

The notion of quality of life, as it relates to housing, constitutes a basis for the general
principles of this instrument. An example of this is Principle 1 which provides that

!

‘‘the improvement of the quality of life of human beings is the most important objective o“f

every human settlements policy. These policies must facilitate the rapid and continuou$

improvement in the quality of life of all people, beginning with the satisfaction of the basic

needs of food, shelter, clean water etc.””

With this clause, a clear link is drawn between the conditions in human settlements and the
qualitative aspects of life so crucial to human dignity. Just as these two areas are brought
together by this provision, the latter concept is broadened to include the disadvantaged groupﬁ
within society. In this way, emphasis is placed upon women, children and the infirm, as well
as those expelled or homeless people who have been misplaced by natural or man- made
catastrophes, and especially by acts of foreign aggression. !

The most important provision concerning discrimination with regard to human settlements
is Principle 8. This provision states, that ‘‘of special importance is the elimination of social
and racial segregation through the creation of better balanced communities, which blend
different social groups, occupations, housing and amenities.”’ :
Finally, this instrument provides a series of recommendations encouraging states to improvg:
housing conditions in their respective countries. They include ‘‘the responsibility of govern-
ments to establish human settlement policies leading to a progressive improvement in human
well-being’’. Furthermore, ‘‘a human settlement policy must seek a harmonious integration
or co-ordination of a wide variety of components including, for example, population growth
and distribution, employment, shelter, land use, infrastructure and services, and governments
must create mechanisms and institutions to develop and implement such policies’. Fmally,
the last guideline of action states emphatically that ‘‘the international community mus't
constantly refer to these principles and, at the same time, seck new and more effective ways
to support the self-reliant development of those socicties that are struggling to meet th¢
human settlement challenges facing them.””

This unique instrument has neither lived up to its expectations nor have many of its standards
been implemented. The Vancouver Conference and its subsequent declaration were largely
responsible for supporting the creation of the Centre for Human Settlements and was an
impetus for the [YSH. However, in concrete terms living conditions in the human seulementls
of the world have not generally improved and, in many instances, have actually becom'e
worse. This does notimply a failure on behalf of this instrument. Rather, it substantiates lhe
point that ultimately the implementation of any rights, in particular those to adequate
housing, will be contingent upon the priority given them by the governments concerned.
Comparing the status of housing conditions with the provisions of this instrument, or all other
legal provisions relating to housing for that matier, clearly reveals that, while the law may be
imperfect and may need some changes, it is by and large the lack of initiative by states that
continues to inhibit the right to housing from becoming a reality for all the world’s
inhabitants.' '
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3.4 The International Labour;Organization (ILO)

The International Labour Organization is one of the most active and successful inter-govern-
mental organizations concerned with the protection and promotion of human rights. Itis one
of the several specialized agencies of the UN, with its mandate covering areas such as labour,
employment, discrimination, freedom of association, occupational safety and so on. One of
this organization’s more unique attributes is its tripartite structure, composed of govern-
ments, cmployers and trade unions. This pluralistic make-up has enabled the ILO to
accomplish a great deal since its inception in 1919 under the Treaty of Versailles. In general
terms the ILO has adopted over 170 legally binding conventions on a variety of human rights
Moreover, the machinery used by the ILO for implementing its instruments is
arguably the best of its kind in the international community. While the majority of their legal
doctrines concern various elements of labour law, the rights of indigenous peoples, discrimi-
nation and so on, a few of them also deal with components of the human right to housing.
These arc Recommendation 115 concerning workers’ housing and Convention 117 concern-
ing basic aims and standards of social policy. These contain relevant provisions directly and
indirectly related to the right to housing and will be discussed in detail below. In addition to
these initiatives, the ILO possesses a great deal of technical capability, which, if applied
wisely, could contribute greatly towards improving housing conditions worldwide. Thus, in
this sub-chapter we will discuss the legal manifestations of the right to housing within the
mandate of the ILO, followed by an analysis of the role of the ILO in general housing matters.

Recommendation 115 concerning workers’ housing is the most comprehensive of the ILOin-
struments concerned with housing issues.!® This instrument was adopted in 1961 and due to
its status as arecommendation, does not create legally binding obligations for member states.
In contrast to conventions which do create such obligations for states which have ratified
them, recommendations are intended as guidelines for legislation and practices countries
may wish to adopt on certain subjects, and often act as a supplement to conventions.? Thus,
in the preamble of Recommendation 115 it is stated that *‘each member (of the ILO) should,
within the framework of its general social and economic policy, give effect to the ... general
principles in such a manner as may be appropriate under national conditions.”’

This instrument covers the following areas: objectives of national housing policy; the respon-
sibility of public authoritics; housing provided by employers; financing; housing standards;
measures to promote cfficiency in the building industry; house building and employment
stabilization; and town, country and regional planning. Some of these themes are expanded
upon in the second part of this text and given greater delineation. This recommendation is
one of the most detailed international legal instruments concerned with attributes of the right
to housing, though it is not bindin g. However, because this instrument was drafted in 1961,
it is outdated in many arcas with some of its provisions being wholly inappropriate today.

The preamble of this ILO instrument outlines the background leading up to its adoption and
includes the following provision linking the ILO with housing concerns:

“Whereas the Constitution of the ILO provides that the organization shall promote the
objects sct forthin the Declaration of Philadelphia, which recognizes the solemn obligation
of the ILO to further among nations of the world programmes which will achleve the pro-
vision of adequate housing.”*?'

After noting that the reccommendation is apblicable to all workers, it delineates what ought
to be the objcctives of a national housing policy. One critical objective outlined provides that

““it should bc an objcctive of national policy to promote, within the framework of general
housing policy, the construction,of housing and related community facilities with a view
to cnsuring that adequate and -decent housing accommodation and a suitable living
environment are made available to all workers and their families. A degree of priority
should be accorded to those whasc needs are most urgent,”’?

Related to this, it also enshrines the principle that every family should have a separate and
self-contained dwelling if it so desires, and that workers’ housing should be given a degree
of priority which takes into account both the needs and the requirements of balanced
economic development, should such housing aims compete directly with other programmes
for economic growth and development.?

? | 17



From Housing Needs To Housing Rights \

18

Among the responsibilities of public authorities mentioned is the prerogative of setting up a
central body which would link all public authorities involved in housing issues. Accordmg
to the recommendation, the responsibilities of this body would be twofold; 1) to study and
assess the needs for workers’ housing and related community facilities; and 2) to formulat?
workers’ housing programmes to include measures for slum clearance and the rehousing oﬂf
slum dwecllers. It is evident that the second obligation is no longer an appropriate response
to the many “‘illegal’’ slums that pervade the urban centres of the developing worlq_.
However, at the end of this instrument the question of squatter clearance is again considered.
Principle 46 thus proclaims that: _ ’

“With a view to combatting slums, the competent authorities, in collaboration, as
appropriate, with civic and other organizations concerned, as well as with landlords, home
owners and tcnants, should take all practicable measures for the rehabilitation of slum areas
by means such as renovation and modernization of structures which are suitable for such
action and the conservation of buildings of architectural or historical interest. The
competent authorities should also take appropriate action to ensure adequate housing
accommodation for familics which may be temporarily displaced during the period when
such rchabilitation is being carried out.” v

Nonetheless, the currcntly accepted wisdom concerning squatter and slum policies differs
markedly from this clausc; a clause which in one way could justify mass forced evictions.
Moreover, it does not take into account many of the key issues of today concerning
affordability, upgrading versus rehabilitation, financial concerns, enabling strategies, self-
help and so on.

Finally, this section of the recommcndauon concludes by recommending the co- ordmauon
of public and private resources for the construction of housing; that when a continued i mcrease
in houscbuilding capacity is required, economic development programmes should includé
measurcs to provide the necessary rcsources to carry this out; and that public authorities
should assume responsibility for providing directly, or for stimulating the provision of
workers’ housing on a rental or home ownership basis.

In the sections concerning financing several important points are addressed. One of thcsc?
states that: ‘“The competent authoritics should take such measures as are appropriate t0
ensure the execution of the accepted programmes of workers’ housing by securing a regular
and continuous provision of the necessary financial means.”” Ina more specific provision we
find that ‘‘public authorities should endeavour to ensure that public and private facilities for
loans on rcasonablc terms are available to workers who wish to own or to build their
dwellings, and should take such other steps as would facilitate home ownership.”” From these
two measures alone, the degree to which public authorities are seen to be responsible for
creating conditions conducive to the rcalization of the right to housing is quite high.

While the notion of governmental responsibility is set forth in very recognizable terms above,
itis also outlincd in the context of housing standards; which, ina way, form an important basis
for detcrmining some of the content of the right to housing, at least in physical terms. In
general tcrms;

*“the competent authority should, in order to ensure structural safety and reasonable levels
of decency, hygienc and comfort, establish minimum housing standards in the light of local
conditions and take appropriate measures to enforce these standards’’. ‘

These standards are uniquely delineated in seven categories and should relate to:

*“1) the minimum spacc per person or per family as expressed in terms of one or more of the
following, due regard being given to the need for rooms of reasonable dimensions and
proportions: a) floor area; b) cubic volume; or ¢) size and number of rooms; “

2) the supply of safe water in the workers’ dwelling in such ample quantities as to provide
for all personal and household uses;

3) adequate sewage and garbage disposal systems;

4) appropriate protection against heat, cold, damp, noise, fire, and disease-carrying animals
and, in particular, insects;

5) adequate sanitary and washing facilities, ventilation, cooking and storage facilities and
natural and artificial lighting;
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I
6) a minimum degrec of privacy both a) between individual persons within the household;

and b) for the members of the houschold against undue disturbance by external factors;
7) suitable separation of rooms devoted to living purposes from quarters for animals.”

Of course, it should be recalled that these standards, unlike many of the housing regulations
found in dcveloping countrics whiéh frequently force slum dwellers and squatters further
towards the edge of “‘illegality”’, are designed as minimum necessities which should be
afforded to all in the quest towards the realization of the right to housing. In a sense, these
standards embody an cmpowering tool of law, rather than play a repressive role, which is so
often the case with housing rcgulati‘ons?‘1

{
In addition to thesc physical standards, Recommendation 115 also contains provisions which
focus more upon the environmental factors concerning human settlements and which add to
the process of determining the contents of the right to housing. Five of these are of sufficient
importance to warrant their full delincation. Principles 41-45 provide the following:

““41) Workers’ housing should, in so far as is practicable and taking into account available
public and private transport facilities, be within easy reach of places of employment, and
in close proximily to community facilities, such as schools, shopping centres, recreation
areas-and facilitics for all age groups, religious facilities and medical services, and should
be so sited as to form attractive and well laid-out neighbourhoods, including open spaces;
42) In the design of houses and the planning of new communities for workers, every effort
should be made to consult those bodies representative of future occupants best able to
advisc on the most suitable mcans of meeting their housing environmental needs; 43) The
siting of workers’ housing should take into consideration the possibility of air pollution
from factories, and topographical conditions which may have an important bearing on the
disposal of surface run-off and of scwage and other wastes; 44) In the construction of short-
life housing it is particularly important to ensure community planning and control over
density of occupancy; and 45) It is desirable to adopt the principle of providing in towns
and citics for interrelated zones, such as residential, commercial and industrial zones, with
a view to ensuring as agrecable an environment as possible for the worker and his family
and to minimizing the time spent and risks incurred by workers in going to and from work.”’

This recommendation, while containing some legal principles pertinent to housing rights
overall, excmplifics in gencral the international perceptions of housing nearly thirty years
ago. Many of its clauses, if advocatcd today would incite outrage rather than acceptance.
Thercfore the recommendation to revisc this instrument by the governing body of the ILO is
a welcome sign and one which should be pursucd by NGOs and community based organiza-
tions. .

The relevant provisions concerning housing within the legally binding Convention 117, while
important in the overall context of housing rights, is, nevertheless, far less significant in sub-
stantive terms than thosc found in the instrument above.

Convention 117 concerning basic aims and standards of social policy, adopted in 1962, men-
tions housing in two central frameworks. In the non-binding preamble of the convention it
is considercd that ““all possible steps should be taken by appropriate international, regional
and national measures to promote improvement in such fields as public health, housing, nu-

trition...”” In the substantive parts of this instrument, housing is considered in the overall con-

text of the improvement of standards of living and in provisions concerning migrant workers.
In the first respect, Article 5 is important. Not only does this provide that ‘‘Measures shall
be taken Lo secure for independent producers and wage earners conditions which will give
them scopc to improve living standards by their own efforts and will ensure the maintenance
of minimum standards of living...””, but it also substantiates the position of housing in the
category of basic necds by providing in Article 5(2) that: “‘In ascertaining the minimum
standards of living, account shall be taken of such essential family needs of the workers as
food -and its nutritive value, housing, clothing medical care and education.”” Thus, the
concept that self-help schemes are crucial for the improvement of standards of living has been
legally cnshrined. Therefore, it is rcasonable to assume that at least under the terms of this
binding instrument (although only 29 states have ratified it)?, a legal argument could be
forwarded stating that, not recognizing that housing needs might be more appropriately
promoted if scope was given to individuals to do so themselves e.g. the enabhng approach,
might be acting in violation of this convention.
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The provisions of this instrument concerning migrant workers are also of central 1mporlance
due to the conditions many migrant workers are forced to face when they leave their homes
in search of work. Anexample of this is Article 6 which provides: ‘‘Where the crrcumstances
under which workers are employed involve their living away from their homes, the terms and
conditions of their cmployment shall take account of their normal family needs.”” Also per-
tinent is Article 9 which obliges states parties to consider that: ‘‘Where workers and their
families move from low-cost Lo higher-cost areas, account shall be taken of the increased cost
of living resulting from the change.’” Should these two provisions be interpreted to apply to
all migrants, both from the country itseif and from other nations, then its application has apo-
tentially large role to play with regard to thosc secking employment in the urban centres lf
developing nations. Hence, not only should such a migrant worker be entitled to visit his or
her family on a regular basis, thereby not having to sacrifice any job security he or she mlght
possess, but also these provisions could apply to the requirement of governments to ensure
that satisfactory wages are guaranteed.

In addition to the various legal initiatives undertaken by the ILO relating to housing issue§,
the competence of this organization to play a positive role with respect to improving sheltér
conditions throughout the world is relatively far-reaching. This can be observed from;';a
number of angles, many of which are included in a resolution adopted by the International
Labour Confercnce at its 73rd Session in 1987. Resolution III concerning the Intemation%l
Year of Shelter for the Homeless and the role of the ILO, outlines the current perspectives
taken by the ILO towards the question of housing in general terms. The resolution begins with
several considerations concerning the current status of housing problems throughout the
world, the causes of these, the crisis in the building industry in many countries, the legal
foundations of the right to housing and a welcoming of the IYSH.% In delineating the role
of the ILO in human scttlements issucs, the resolution stresses *‘the significant conmbuuon
to be made by the ILO, within its specific field of competence, to the implementation of Lhe
campaign (of the IYSH), in conformity with the solemn obligation of the organization under
the Declaration of Philadelphia (which outlines the mandate of the ILO) to further pro-
grammes among the nations of the world to achieve the provision of adequate housing.”
Emphasis is also laid upon the fact that an effective international campaign for the creation
of housing for thc homeless will have a significant and stimulating impact on the employment
situation in many countries, in view of the labour-intensive character of the construction
industry and its multiplier effect in other sectors of the economy. j‘

Within the substantive provisions of the resolution, the ILO invites governments, in consu}-
tation with employers’ and workers’ organizations to do the following: *‘a) intensify their ef-
forts with a view to achieving the aims and objectives of the IYSH; b) increase significantly
allocations for housing and adopt concrete and appropriate programmes to improve housing
conditions of the population, especially the poor and disadvantaged and those living below
the poverty line, and treat this as a matter of urgent priority; c) pay special attention to the
problems arising from familics living apart because of workershaving to take up employmem
away from home; d) ensure that, in addition to the quantitative effort involved in the
campaign for shelter for the homeless, adequate attention is also given to the qualnauv
factors, particularly the sanitation and safety aspects of dwellings, and that the utilization of
indigenous methods and construction materials is given due consideration; e) encourage
employers’ and workers’ organizations, co-opcrauves and other relevant organizations, as
well as the private scctor, to contribute o the promotion of low-cost housing and its upkeep
and the restoration of cxisting housing facilities capable of repair, particularly for the low-
income groups, and to assist them in obtaining the necessary facilities needed for this purpose,
such as land, credit and material, technical and other help; and f) adopt, where approprrale,
effective and equitable measures, including legislation where appropriate, concermng
relevant house rents and security of tenure to prevent the exploitation of tenants and protect
the rights of all parties concerned.”’?

Following these recommendations for action to the 150 member states of the ILO, the
resolution continues with calls to the Governing Body of the ILO to take several actions. In
one instance, the Governing Body is requested “‘to urge governments of the member states
to embark on a vigorous campaign for the creation of adequate and affordable housing asa
means of contributing to the fulfilment of the ILO’s policies and programmes concernin g
employmentand basic necds.”’? In legal terms, the Governing Body is importantly cntrusted
with including on thc agenda of a forthcoming session of the International Labour Conference
the revision of Recommendation 115 on workers’ housing, which was discussed above.”
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On the more technical side of th'ings, the Governing Body is called upon to instruct the
Director-General of the ILO to accomplish certain tasks. Namely, (s)he should:

““i) intensify cfforts to help to achieve the aims and objectives of the [YSHby concentrating
on aspects relating to employment, training for self-help schemes in community services,
whether in urban or rural areas the formal or informal sectors, the development of
_ employment oriented technology,: and the planning and execution of large-scale employ-
ment oriented public works programmes, especially housing; ii) strengthen the ILO’s
technical co-operation activities designed to assist countries in promoting simple building
techniques and the production and use of local materials; iii) promote popular participation
in the construction and maintenance of workers’ housing, especially through housing co-
operatives, self-help housing schemes and the promotion of relevant activities of employ-
ers and trade unions... remind member states of the need to consult and seek the active co-
operation of the representatives of workers’ and employers’ organizations on the elabora-
tion and implementation of all aspects of housing and human settlement programmes.’’

Thus, the competence of the ILO in tfechnical and legal terms to act forcefully and effectively
in the arca of housing rights is indisputable. It is clear from the provisions of this resolution
that the ILO has certainly adopted a progressive approach to the question of housing and
intends to carry out a number of initiatives aimed at improving housing conditions throughout
the world. Morcover, the accessibili‘iy of the ILO to NGOs, trade unions and the like is highly
commendable and, as such, gives a good opportunity to these groups to continue to participate
constructively within this organization. This will hopefully be the case for the extended
future. '

3.5 Regional Initiatives and Instruments
!

In addition to the various legal initiatives taken at the international level, several other
regionally oricnted human rights instruments have been adopted. There are three regional
systems of human rights. Within the Americas these are under the auspices of the
Organization of American Statcs (OAS); within Africa they are guided by the Organization
of African Unity (OAU) and in western Europe they are under the Council of Europe. The
value of regional systcms of human rights is manifold and stems essentially from the cultural
and political histories cach of these regions has experienced. As such, the human rights
perspective taken within each of these systems is based upon these similarities and is exem-
plified in the legal texts adopted by them. With reference to the right to housing, these
regional systems are arguably more notable for their lack of coverage in this respect. In fact,
very few of the central human rights instrumenits within these regional organizations are
directly concerned with housing rights. However, a broad reading of some of the provisions
contained within these legal texts could be construed as implying a right to housing without
actually stating this in a de jure sense. Thus, what follows is a detailed look into the
componcents of thc most appropriate regional instruments which relate to the human right to
housing in specific and general terms.

3.5.1 The Inter-American System of Human Rights

The human rights protected under the Inter-American System are set forth in three principal
documents: the reviscd OAS Charter, the American Declaration on the Rights and Duties of
Man and the American Convention'on Human Rights.*® The OAS Charter of 1948, like the
UN Charter, cstablishes few precise rights, yét does contain broad economic, social and
cultural standards which could be interpreted to imply the existence of such rights.> In
Articlc 31 of thc OAS Charter we find that ‘“To accelerate their economic and social devel-
opment, in accordance with their own methods and procedures and within the framework of
democratic principles and the instithlions of the Inter-American System, the member states
agree to dedicate every effort to achieve the following basic goals... k) adequate housing for
all sectors of the population; and 1) urban conditions that offer the opportunity fora healthful,
productive and full lifc...”>>> Although these two provisions could be construed to incorporate
the right to housing within the OAS; the utilization of the term *‘goals’’ probably implies the
non-legally binding nature of this provision. However, this does not mean that these
provisions could not be uscd to enhancc the claim that housing rights do constitute some type
of legal obligation for states in the OAS. In contrast, however, within the two authoritative
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sources of human rights in the OAS, there is express coverage of economic, social and cultural
rights. “

Article X1 of the American Declaration of the Rights and Duties of Man states that ¢ ‘Every
person has the right to the preservation of his health through sanitary and social measures
relating to food, clothing, housing, and medical care, to the extent permitted by public anld
community resources.’’*® Additional rights relating to the right of assembly, assocmuon

work and so forth further claborate the right to housing because of their direct links to this en-
titlement.””* Similarly, the right o be protected from eviction is formulated to some extent
with the provision in Article IX that ‘‘Every person has the right to the inviolability of his
home.’’3

Another instrument, now of little significance, is the Inter-American Charter of Social Guar;i-
antees, also adopted in 1948. In this document, the states of the OAS (with only the US ab‘-
staining) proclaimed that ‘‘Workers have the right to share in the equitable distribution of Lh_e
national well-being, by obtaining the necessary food, clothing and housing at reasonable
prices.”’* However, the Charter’s provisions concerning the actual achievement of its norms
are such that it has csscntially been ignored over the past 40 years.” Nevertheless, with the
codifications of relcvant rights within this charter and the declaration, the question arises o'f
the extent of OAS obligations regarding the implementation of these instruments. Before dlS-
cussing this, an analysis of the American Convention is necessary, in order to provide a com-
prehensive picture of the pertinent rights within the OAS. :

Member states which have ratificd the American Convention are indisputably under a legal
obligation to respect the rights and freedoms recognized in this instrument and to ensure for
all persons subject to their jurisdiction the free and full exercise of those rights anc‘l
frecdoms.®® Similar to the Europcan Convention on Human Rights and Fundamental
Freedoms, the ACHR is almost exclusively concerned with the protection of civil and

political rights. The onc exception to this is Article 26 which, in general terms, provides that

*“The states’ parllce undcrtake to adopt measures, both internally and through mtemauonal
co-operation, especially those of a technical nature, with a view to achieving progrcsswely,
by legislation or othcr appropriate mcans, the full realization of the rights implicit in the
cconomic, social and cultural standards set forth in the Charter of the OAS as amended by
the Protocol of Bucnos Aires.””?

With respect to the pcrmcabllny of rights, the ACHR also codifies rights relating to pnvacy

assembly, association and property.*® Article 21 concerning the right to property is umqué
inalimitational sensc by stating that ‘‘Everyone has the right to the use and enjoyment of hxs
property. The law may subordinate such use and enjoyment to the interest of society.”’ With
this clause in mind, it is forcsceable that a legal argument could be formulated aiming lowal'ds
a more equitable distribution of land within the Americas. However, in terms of a specific
reference to the right to housing the ACHR is left wanting. ’

For scveral years the OAS has tried to rectify the lack of coverage within the Inter-American
System of economic, social and cultural rights. The main way has been the drafting of an ad-
ditional protocol on cconomic, social and cultural rights. In 1982, the General Assembly of
the OAS instructed the General Secretariat to prepare a preliminary draft protocol along these
lines. This began a process which was essentially suspended after the American Convenuon
on Human Rights chose not to include economic, social and cultural rights, but rather to refelr
to them in the context of the Charter of the OAS, which is reflected in the terms found in
Article 26 of the ACHR. Once an initial draft was drawn up by the Commission and
considered by member states of the OAS for comments and recommendations the flrs;
preliminary draft was completed. Within this draft the right to housing is mentioned twice.

In the context of family life, draft Article 10 provided, that *“In order to give the family the
protection owed to it by the states, the states shall adopt adequate measures to: ...(iv) Promote
the construction and improvement of housing; facilitate purchase by workers, in such a way
that they have access to creating a dignified and stable family environment..."”*! Whereas in
draft Article 11 it was stated that *‘The states parties recognize and, as far as they are able,
undertake steps to adopt the most suitable measures so that the inhabitants of their respective
territorics have adcquate food, housing and clothing. They undertake, insofar as they ar?
able, to promote measures designed to give effect to the right of all people to an adequate stan-
dard of living and to a constant improvement in their living conditions.’’*? |
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Giving a further boost to the right to housing, the Inter-American Commission on Human
Rights in their 1984-1985 Annual Report made various proposals on the preliminary draftand
on the future shape of a protocol to '\the convention. For instance, they stated that ‘“The right
to health should be accompanied by the right to enjoy other social conditions closely
connected with a healthy life, such as decent housing and a pollution-free environment.’’*
Thereafter, the Commission itself was entrusted to complete another draft incorporating the
further views of states and their own recommendations. Towards this end, aseminar was held
on the international protcction of economic, social and cultural rights, which brought together
distinguished specialists in the i icld. They also reconsidered the texts of other international
instruments of this nature aiming to have the protocol correspond with them. However, and
despite these measures, the final draft of the additional protocol completely lacks any
mention of the right to housing. Even within their description of the contents of the right to
health in the 1986 draft, there is no mention of housing unlike the previous year. This is not
to say that a right to housing caant be implied or assumed from the current text. For there
do exist, within the contexts of the right to work, the right to social security, the right to health
and the right to a healthy environment, clauses which, if considered along with the others,
could amount to at least a tacit recognition of the right to housing. For instance, under Article
12 we find that: ‘Everyone shall have the right to live in an environment free of pollution and
to have access to basic urban services, especially a safe water supply and sewage services.’’
Nevertheless, although the right to housing found in the first draft was considered in the
analyses of the Commission concerning the contents of a protocol and that this norm exists
within many of the constitutions of OAS member states, this right in substantive terms-is
absent from the most recent draft. 'Why this is the case, with such a broad coverage in other
international instruments, is bewildcring to say the least. The additional protocol, in not

“including the right to housing, on par with other rights contained therein, forces one to

question the concern with which the protocol was drafted; especially in view of the fact that
in 1987 more intcrnational attention was drawn to the significance of the issue of housing than
ever before. Nevertheless, it is clear that member states of the OAS do possess various legal
obligations regarding the right o housing as the above noted instruments reveal.

!

. [ -
3.5.2 The Primary African System of Human Rights

The human rights treaty within the African system of human rights protection is the Bangul
Charter on Human and Peoples’ Rights, (AfCHPR).*# The charter, which only came into
force in 1986, is innovative in that it provides for the first time in a binding international in-
strument the collective rights of pcoples to cconomic, social and cultural development (Art.
22), to national and international pcace and security (Art. 23) and to a satisfactory
environment favourable to development (Art. 24). Related to this is the relatively small gap
between civil and political rights and economic, social and cultural rights. Indeed, both are
contained within this instrument although the second category is brief and comparatively
vague. Whilce the charter is unique in several respects, it does not expressly provide for a
human right to adequate housing. ‘Nor is there mention of the right to an adequate standard
of living or the rights to food or clothing which so often accompany the right to housing. In
the rapporteur’s report on the drafting of the charter there is nothing to indicate that any
proposals were made for the inclusion of such rights.** Furthermore although Article 18
enshrines various family rights, unlike other instruments we have seen, it does not include
either references to ‘*home’’ or to the notion of privacy.

There are, however, some rights enshrined in the charter which could be of eventual
importance to the right to adcquate housing. For instance, Article 14 guarantees the right to
property, yet also provides that ‘‘It may only be encroached upon in the interest of the -
community and in accordance with the provisions of appropriate laws."’ This, of course,
resembles Article 21 of the ACHR which also entails the use of expropriation of property in -
the interests of society. The rights to health, work, assembly, education development and a
satisfactory environment, also found within this instrument, could be utilized to the potential
benefit of those living in inadcquate housing conditions. *

Although it is somewhat discouraging that the right to housing was precluded from this
important rcgional instrument, it is possible that the practical considerations of providing
such a right made thosc drafting the instrument and the states of the OAS wary. Given the
extreme difficultics, especially economic ones, facing the relatively newly independent -
states of Africa, the right to housing may have been seen as impossible to fulfil thereby

| ~

; 23



From Housing Needs To Housing Rights

46) See note 12, Section 2
notes.

47) See, for instance, Von
Hebel, Herman, “The imple-
mentation of the Right to -
Housing in Article 11(1) of the
International Covenant on
Economic, Social and Cul-
tural Rights”, SIM Newslet-
ter, No. 20, December 1987,
pp. 26-41. For a more de-
tailed coverage see the
states reports on Articles 10-
12 as required under Articles
16 and 17 of the CECSR.

48) See note 14, p. 30.

24

‘ |
creating false expectations for the populations concerned. Moreover, as with the righ} to:
food, the drafters might have been inclined to surmise that including this right and the right!
to housing would lcad to undesirable internal disturbances. Nevertheless, it is possible that
the African Commission on Human and Peoples’ Rights could interpret certain rights within_
the charter to includc at least the implication that elements of the right to housing exist.||
Moreover, though it remains surprising that the right to adequate shelter is absent from thel‘
charter, it is contained within the UDHR to which, arguably; all African states are legally1
bound. Even more importantly, the right to housing is found within Article 11(1) of the|
CESCR which has been ratified by at least 21 African states which therefore have a legal:.
obligation to implement and enforce it. Therefore, the preclusion of this right from the
Bangul Charter need not be taken as a wholly pessimistic occurrence, for other legal means,
are available (or could be made so) enabling a strong case to be made that African States are
indeed obliged to respect, promote and implement this fundamental right.

3.5.3 The European System of Human Rights. |
This system of human rights protection consists of two essential instruments: the Europe,an‘|
Convention on Human Rights and Fundamental Freedoms (ECHR) and to a somewhat lesser!
degrec the Europcan Social Charter (ESC). Unquestionably, the ECHR has been and
continucs to be the onc intcrnational instrument which has been frequently utilized by indi-.
viduals and groups, intcrpreted and analyzed with legal precision by judicial bodies and gen--
erally has received more coverage than other instruments aimed to protect human rights.
However, it only contains provision of a civil and political nature, and as such, does not|
mention the right to housing. The ESC, although concerned with social guarantees, does not:
provide a right to housing per se either. Nevertheless, each of these instruments has been
interpreted in such a way that the question of housing and elements thereof have.been
formally considered; because these interpretations have focused upon the permeability of
rights, they will be discussed in Section five.

3.6 The International Covenant on Economic, Social and Cultural Rights
(CESR)

3.6.1 Background of the Covenant }l

. |
The International Covenant on Economic, Social and Cultural Rights is the most prominent ;
international human rights instrument dealing with the right to housing. Notonly does Article
11(1) refer dircetly to this right, but this particular codification also exemplifies an
elaboration of Article 25 of the UDHR méntioned above. N inety-two (92) states have ratified!
the covenant and have therefore formally accepted the legal obligation to achieve the full]
realization of, inter alia, the right to housing.* Stemming from these obligations, several
methods have been established under the covenant by pertinent organs to monitor by states
parties compliance with these. While each of these points substantiates the claim ‘of pre- ‘
eminence of the CESCR regarding the right to housing, its use as a source of law vis-a-vis
rights to adequate shelter has rarely been considered, except in very general terms.*” Thus,
the forcgoing analysis will detail the legislative history of Article 11(1), the legal issue.s |
surrounding the right to housing and will discuss the methods applied for implementing this
right. .

3.6.2 The Drafting of Article 11(1) ”
Article 11(1) provides the following:

““The states parties to the present covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing al:ld i
housing, and to the continuous improvement of living conditions. The states parties will
take appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international co-operation based on free consent.’’

Prior to reaching this formulation however, seven years were needed by the Commission on

. Human Rights to draft the CECSR and the CCPR.*® From 1947-1954 the commission and “
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three of the specialized agencies, lhe ILO, UNESCOQ and the WHO, each played an active role
in formulating many of the economic, social and cultural rights which were eventually
codified into the CESCR. By 1951 the commission had completed the drafting of a single
covenant embracing both civil and political rights and economic, social and cultural rights.

This, due to the reasons noted above; , was turned into two separate instruments, each of which

| became the focus for onc of the categorlcs of rights. Inthe 1951 draft the right to housing was

mentioned twice. In an opening paragraph to the section concerning economic, social and
cultural rights, notc was taken of the resolve of states parties “‘to strive to ensure that every
human being shall obtain the food, clblhing and shelter essential for his livelihood and well-
being.”’* In addition to this, the 1951 draft also contained a separate article concerned solely
with housing rights. When it was becoming obvious that two covenants would emerge from
the 1951 version, there was substantial opposition to a separate article on adequate housing
(expresscd before any references to food or clothing were added). The arguments supporting
this viewpoint werc madc on the grounds that by making a separate provision for housing
doubt would be cast on the scope of the then Article 12 which provided for the right of
everyone to an adequatc standard of living and the continuous improvement of living
conditions.*® On the other hand, those in support of a separate article argued for instance that,
“while the relationship between food, clothing and housing, and the adequate standard of
living (referred to in Article 12) was recognized, these three elements are considered of
sufficient importance to warrant their specific mention in separate articles.”’s' However, as
is evident today, the initial argument prevailed and the right to housing was grouped together
with the rights to food and clothing. | In response to this, several states, in urging the crucial
nature of housing as a human right, emphasized the nced for a text whereby states parties
would undertake all nccessary measures, particularly by legislation, to ensure for everyone
a dwelling consistent with human dignity, on the grounds that Article 2 was insufficient to
cover the nceds of the situation.’® Supporting this motion, it was pointed out that ‘“‘all
necessary measures’” did not imply only the building of houses, but also subsidies, tax
exemptions, loans and the provisi&n of materials on favourable terms.* Opposing this
apf)roach, the US, the UK and Francc mentioned that such a text would rule out any initiative
on the part of the community and private cnterprise, that the obligations of Article 2 were all
that could be rcasonably insisted upon in this connection and that states should not be
compelled to give priority to housing in their overall implementation of the covenant. % These
three arguments also prevailed and in 1954 the Commission presented a finalized draft text
of Article 11(1) to ihe Third Committee of the United Nations General Assembly which
closely resembles the article as it now stands.

By the time the draft had reached the Third Committee, the proponents of both a separate -
article on the right 1o housing and those favouring a detailed codification of this right began
focusing upon more specific issues of the article such as exact terminology and scope. As
such, a grcat deal of discussion arose as to which of the terms *‘decent’’ or ‘‘adequate’’ was
more suitable to qualify the attributcs of housing, food and clothing, and to the advantages
and disadvantagcs of including a reference to the importance of international co-operation in
realizing these rights.>®  After reaching agreement on the term *‘adequate’’, the fact that
international co-opcration was indeed necessary, and after striking down proposals to add a
specific implementation clause to Article 11, the text was brought to a vote. The text, as a
whole and as amended, was adopted by 48 votes to none, with 16 abstentions.> Finally, in
1966, within the body of the CESCR, Article 11 was adopted by the UNGA. It was not until
1976 however that the covenant actually entercd into force.s’

Before subjecting the article to a moré detailed analysis, several points need to be mentioned
concerning its drafting. First, despite a variety of arguments proposing a broad interpretation
of the right to housing, the narrowest possible delineation of this norm was the final result of
the drafting process. Similarly, although also proposed extensively, the right to housing was
not judged of sufficient importance to warrant its formulation in a separate article. Even
though at the ime draft Article 11 was finalized, the right to food and clothing did not possess
a single article to themselves either, an additional sub-article, Article 11(2) was eventually
added to Article 11 solely concerning an elaboration of the right to food. Whilst the
importance of the right to food is beyond question, and as such no criticism can be made of
the decision to enshrine this right in both sections of the article, it is difficult to understand
why the right to housing was not seen to be of similar significance. At the same time it is clear
that when contrasted with the right t{o housing, a great deal has been written about every
possible aspect of the right to food from a legal perspective. Likewise, the right to food has
elicited a considerable amount of response from international human rights organs concern-
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ing its implementation and so forth. Once again, when contrasted to the right to food, the
active measures taken up until now to enforce and implement the right to housing asa human
right have lagged far behind. Thus, although the most restrictive approach was taken by the
organs responsiblc for drafting the CESCR on the right to housing, this should by no means
be taken as evidence that sufficient legal grounds do not exist for a valid claim to be made
based on the covenant. Rather, the point here is that much effort will be needed in the future
to make the ideal of a right to housing into a concrete reality. Thus with the background of
Articlc 11 clear, it is appropriate to consider in more detail the many characteristics of this
article from the point of view of housing rights. ;

3.6.3 Legal Analysis of Article 11(1) \

Whilst it is encouraging that a right to housing exists in Article 11 of the CESCR, without de-
fining its characteristics, its realization will remain difficult. Generally, with all rights it is
necessary to establish 1) the content; 2) the beneficiaries or subjects; 3) the object or those
responsible to implement the norm; and 4) the mechanisms designed to promote its compli-
ance. Once these have been identified we will be in a far better position to determine the
precisc role of the right to housing in article 11(1) towards guaranteeing the right to housm’g
for all.

The Content of the Right to Housing

Deriving the contentof the right to housing as it is found in the CESCR is asomewhat difficult
task due to the multifarious nature of the norm and the lack of any previous attempts to do 0.

However, while we shall attempt to define the general right to housing based upon its many
manifestations in intcrational law below, by analyzing the exact terminology of Arucle
11(1), the guidelines for states’ reports on this article as is obligatory under the covenant, and
some of the general principles enshrined in the CESCR, a relatively precise, albeit tentative
conclusion, can be reached on the contents of this right. Moreover, with the examination of
some of the states’ reports on Article 11(1) below, the current contents of the right to housmg

will become more cvident.

To begin with, the rightto housing is cnhanced by the term “‘adequatc’’, as was noted above
This qualifying term certainly strengthens the norm in that.its converse term would necessar‘-
ily be ‘‘inadcquate’’. Thus, initially, the right to housing must be taken in this context to
imply not only a right to a dwelling per se , but also to a physical structure and surrounding
elements which arc of such a quality that it could be perceived as adequate. It is clear that
this articlc applics cqually to those who arc homeless, those who arc inadequately housed and,

of course, to everyonc clsc.

Secondly, this right is a spccific delineation of *‘the right of everyone to an adequate standard
of living for himsclf and his family’’. Yet, to a certain degree the contents of this right w1ll
depend in part upon how the notion of an adequate standard of living is approached. Wh11|e
perceptions of this may vary widcly, under the CESCR several issues are clear. For example,
an adcquate standard of living is defined to include at the very least food, clothing and
housing. Moreover, and very importantly, these norms are by no means intended to be statli’c
concerns dealing with the satisfaction of bare minimum needs. Rather, everyone, in addmon
1o being guarantecd these rights, is also possessed of the right to a continuous 1mprovement
in living conditions. Thus the right to housing must be read in conjunction with each of these
clauses. In doing so, it is made evident that the breadth of this norm is increased far beyond
the merc provision of a roof over onc’s head.

If the guidclines for states’ reports (which are to include legislative and other measures to be
implemented by states) on the right to housing are considered, we can observe that this is
indeed the case. The newly revised guidelines, which are a major improvement over the
standards they replaced, will now require the 97 States parties to the Covenant for the fll’S[
time to report on a widc number of relevant concerns.® While the guidelines are reproduced
in full in appendix V below, some of the more pertinent clauses which can be of use in
discerning the contents of the right to housing include: ’
1

‘.pleasc provide dcuiled information about those groups within your society that are

vulnerable and disadvantaged with regard to housing. Indicate, in particular: |!
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i) the number of homeless individuals and families;

ii) the number of individuals and families currently inadequately housed...;

iv) the number of persons evicted within the last five years and the number of persons
currently lacking legal protection against arbitrary eviction or any other kind of eviction...;

... please provide information on the existence of any laws affecting the realization of the right
to housing, including: |

i) legislation which gives substance to the right to housing in terms of defining the content
of this right...;

vii) leglslauon prohibiting any form of eviction...

x) legislative measures confcrrmg legal title to those llvmg in the “‘illegal’’ sector;

Xi) leglslauon concerning environmental planmng and health in housing and human settle-
ments...

...pleasc provide mformauon on all other measures taken to fulfil the right to housing,
mcludmg

i) measures taken to encourage ‘‘enabling strategies’” whereby local community based or-
ganizations and the *‘informal sector’” can build housing and related services. Are such or-
ganizations frec to opcrate? Do they reccive government funding?... (see appendix V.)

The full guidelines, combined with an overall analysis of the coverage of housing rights by
the UN Committee on Economic, Social and Cultural Rights, in particular their *‘general dis-
cussion’’ on housing rights held in 1990 give a good sense of the way in which this right is
defined under the Covenant. Itis llkely that an authoritative legal interpretation of the right
to adequate housing as contained in article 11(1) will be carried out by the Committee with
the adoption of a *‘gencral comment’” on this right.

The Beneficiaries of the Rightl to Housing

Under the terms of Article 11(1) the principal beneficidries of the right to housing are
individuals. As stated, this right is a ‘ ‘right of everyone ... for himself and his family to ... the
right to housing ..."" This particular phrasc is taken directly from Article 25 of the Universal
Declaration of Human Rights and is not found anywhere else in the substantive provisions of
the covenant.® Thus, with the right under discussion here, although it can generally be taken
to apply to individuals, it also has applications to families. As such, some of the difficulties
surrounding the point that diffcrent individuals and households do not necessarily have
similar nceds with regard to adequatc housing arc partially reconciled. This is true at least
to the extent that it is clear that all bategories of need are covered by Article 11(1).

The question thus ariscs: if the individual (and family, being composed of individuals) is the
principal beneficiary of the right to housing, what is the entitlement guaranteed to him or her?
Housing needs vary widely from family to family, city to city, region to region and from
nation to nation. Contrary to this apparent diversity however, the circumstances of the
individual and their gecographical location at any given time will largely determine the nature
of their entitlement. Obviously, as nceds vary, so too must the nature of the benefit. But, as
was shown in the discussion of the contents of this right, the delineation of the rights of
workers to housing in ILO Recommendation 115 can assist greatly in discerning the nature
of the obligations involved. Once lhlS is accomplished (as will be attempted below), propo-
nents of the right to housing will be in a much better position to urge for and incorporate al-
terations in laws at the national level into a set of relevant legal norms which reflect and seek
to satisfy a state’s international legal obligations to promote the realization of everyone to the
right to housing. ‘

The Objects of the Rights to Housing

One of the most fundamental tenets' of international human rights law is that for every right
there exists a corresponding duty or obli gation attached to a particular entity or entities. This
notion, approached from a more philosophical perspective by Henry Shue, has been devised
into a threc-tier model which correlates duties to every basic right, for instance to the right
to housing. Theseare: a) duties not to eliminate a person’s only means of subsistence - duties
to avoid depriving; b) dutics to protect people against deprivation of the only available means
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of subsistence by other pcople - dutics to protect against deprivation; and c) duties to provide
for the subsistence of those unable to provide for their own - duties to aid the deprived..“|
Translating these into legal terms within the provisions of the covenant will assist greatly in|
determining the actual nature of obligations. Based on the approach taken by Philip Alston
and within the covenant itsclf, there exist four distinguishing categories of duty holders.
These would be:

1) states in respect to their domestic obligations; \I
2) states in respect of their external duties; ‘
3) individuals; and

4) the international community.

A State’s Domestic Obligations
Although it may be the urban poor who are the true builders of third world cities at present

“itis the governments who remain the sole possessors of the necessary resources which would

enable substantial improvements to be made in shelter conditions in these cities.* As such
determining a state’s legal obligations in this regard is of critical importance when aiming to
produce positive responses from them. First, therc will be an examination of the mtemal
obligations of states parties based upon the norms of Article 2(1) of the covenant. Secondly,
coverage will be provided aimed at incorporating these broad obligations in the contextof the
right to housing, as well as utilizing the norms of Article 11(1) towards this end.

Article 2(1) lays down a serics of obligations which apply throughout the CESCR. Itprovides

the following: _
**Each state party (o the present covenant undertakes to take steps, individually and through
intcrnational assistance and co-opcration, especially economic and technical, to the
maximum of its available resources, with a view to achieving progressively ‘the full
realization of the rights recognized in the present covenant by all appropriate means,
including particularly the adoption of legislative measures.”’

Becausc this article is of such importance it will be useful to examine separately three of the
phrases contained therein: a) “‘undertakes to take steps ... by all appropriate means, mcludmg
particularly the adoption of legislative measures’’; b) “‘to the maximum of its available
resources’’; and ¢) ‘‘lo achieve progressively”’.

a) “undertakes to take steps .. ’
During the period when this clcmcm of Amclc 2 was being formulated various proposals
were forwarded in place of the term *‘to take steps”’. Among these were *‘guarantee’”, “to
ensure’” and ‘‘to pledge themselves’”.62 Yet, each of these was unacceptable to a majority of
the drafters. Although the obligation 1o take steps is indeed less stringent than a guarantee.
itdoes assuredly representa clear legal principle. According to the Limburg Principles (a sel
of interpretive principles concerning the implementation of the CESCR, developed by human
rights scholars and rcpresentatives of several UN bodies): ‘‘All states parties havg an
obligation to begin immediately to take steps towards full realization of the rights contained
in the covenant”.® Related to this ““the covenant imposes an immediate and readily
identifiablc obligation upon states partics.”’* Furthermore, although the full realization o{
pertinent rights may be achicved progressively, initiatives towards that end must be carried
out within a very short time after a state has assumed obligations under this instrument.

The *‘appropriatc mcans’’ which a state could use at the national level, consistent with the
nature of the rights, in order to fulfil these dutics include legnslatwe administrative, _|ud1c1al
economic, social and educational mcasures. As is evident under the covenant and accordmg
to Limburg Principle 18, legislative mcasures alonc are not sufficient to fulfil the obligations
assumed under the covenant.®® At the same time though, the wording of Article 2 and .the
‘‘travcaux preparatoircs’” make it clear that legislation is not mandatory and, as such, it is a
matter for cach statc to determine the desirability of this. Onthe other hand, legislative action
would be rcquired in cases where current lcgislation is in express violation of other
obligations found in thc CESCR.

This raiscs the question of whether the provision of judicial remedies could be considered to

be an indispensable clement of the obligations found in Article 2(1); especially if a state

adopted appropriate lcglslauvc norms. Although this was proposed during the drafting of th?
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covenant, it was swiftly defcated. “’ Therefore, judicial remedies cannot be considered to be
required under Article 2(1) as they are under many other human rxghts instruments, especially
those concerning civil and political rights. Despite this though; several ratifying states have
indicated in their states reports that remedies are available for many of the rights found in the
CESCR. Moreover, as we shall see bélow, increasing numbers of national constitutions have
enshrined various economic, social and cultural rights, including the right to housing.
Although the right to housing may, in some cases, not be able to be invoked before a court
of law by an individual claiming to be a victim of its non-fulfilment, many of these
constitutions possess a clause providing for the legislature to be bound by the rights in
question.”” On a more optimistic note, the norms found in the covenant, even if not subject
to a judicial complaint process, caq play a significant role in the adoption and interpretation
of national laws. For instance, it is’gencrally accepted that where meanings of domestic law
are unclear, it should be interpreted in such a way as to be consistent with any relevant
international obligation assumed by that state.*® This, of course, strengthens the needs for
greater coverage of the issuc of housing rights at the international level.

Several points arc therefore clear.’l First, states must begin immediately to implement the
covenant once they become states parties. Secondly, legislation is neither required under the
CESCR, nor when it docs exist is it sufficient to fulfil a state’s obligations under this
instrument. Lastly, although judicial rcmedies are not necessarily required under the terms
of Article 2(1), there is a distinct movement towards including economic, social and cultural
rights within national constitutions which, in some cases, can act as the basis of a legal rem-
edy. '

b) ““to the maximum of its available resources’’ .

Four of the Limburg Principles provide excellent coverage of the actual meaning of this
phrase. They arc especially pertinént to the right to housing because of its significance as a
basic nced along with food, clothing ctc. These points state:

*“25) States are obliged, regardless of the level of economic development, to ensure respect
for minimum subsistence rights for all.

26) ‘Itsavailable resources’ ref erstoboth the resources within a state and to those available.
from the intcrnational community through international co-operation and assistance.
27) In determining whether adequate measures have been taken for the realization of the
-rights recognized in the covenant attention shall be paid to equitable and effective use

of and access to the available resources.
28) In the use of the available resources due priority shall be given to the realization of
rights recognized in the covenant, mindful of the need to assure everyone the
satisfaction of subsistence requiremernits as well as the provision of essential services.’’

Due 1o the very naturc of many economic, social and cultural rights, the phrase ‘‘to the
maximum of availablc resources’” has grcat pertinence. Furthermore, because the status of
a nation’s economy will largcly determine the level to which this phrase can be applied, a
large degree of discretion is given (o states in this regard. Th1s however, due to the eéxtreme
disparity of available rcsources between states, however cannot be entirely open-ended as this
would lead quickly to the nullification of the conditions required under the covenant.
Nevertheless, few autempts have becn made in a legal context aimed at determining the.
precisc meaning of this provision. A proposal made during the first session of the Committee
on Economic, Social and Cultural. Rights, if finally accepted, will go some way towards
reconciling this state of affairs. ThlS proposal envisages the inclusion within states’ reports
of an obligation for governments to *‘identify benchmarks or standards which they consider
to be the established minimum requirement in their country for the realization of each of the
rights recognized in the covenant’.%® Not only would this make reporting easier, but it would
also acl as a measurement against which the current situation in a country (related to the right
to housing, for instance) could be ?ompared Furthermore, because ‘ ‘measures’’ must be
translated to mean more than solely budgetary allocations, such an approach should be
favoured.

Also concerning the degree of a stale’s own discretion in this regard, it must be emphasized
that this is, and will be in the future, far from absolute. A brief glance at the preparatory work
on Article 2(1) substantiates this point. Forinstance it has been stated that ‘“in accommodat-
ing the text tothe changing realities, of economic circumstances, the framers did not thereby
intend to let stales arbitrarily and artificially determine for themselves the level of commit-
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. ment required by the covenant’’.® Hence, the international body responsible for momtormg‘

the covenant is clearly entitled to scrutinize states on this matter. Indeed states should be
formally requested, if not required, to allocate specific benchmarks indicating that considera-
tion has been given to the possible resources available to satisfy those rights they are obllged
to promote and fulfil. In doing so, it would make the task of determining the appropnateness
of a state’s policy concerning the right to housing far easier. It would also provide aq
opportunity to indicatc ways by which a government might more appropriately allocate funds
and resources towards realizing the right under discussion.

¢) “‘to achieve progressively’’ . "
The definition given to this clause will in turn largely determine the nature of a state’s
domestic obligations. The central concern here is whether it entitles a state to postpone the
fulfilment of certain rights due to, amongst other things, a lack of adequate resources? This
certainly docs not appear to be the case according to the drafters of Article 2(1).”" This
perspective is given sustenance within several of the Limburg Principles, which are so clear
they warrant full coverage. They express that:

21) The obligation ‘1o achieve progressively the full realization of the rights’ requires
states partics to move as expediently as possible towards the realization of these
rights. Under no circumstances shall this be interpreted as implying for states the
right to defer indefinitely efforts to ensure full realization. On the contrary all statcs
parties have the obligation to begin immediately to take steps to fulfil thelr
obligations under the covenant. @

22) Somc obligations under the covenant require immediate implementation in full by all
states partics, such as the prohibition of discrimination in Article 2(2) of the
covenant. i

23) The obligation of progressive achievement exists independently of the increase inr
resources; it requires effective uses of existing resources available.

24) Progressive implementation can be affected not only by increasing resources, but also
by the devclopment of socictal resources necessary for the realization by everyone
of the rights rccognized under the covenant.” |

In addition to these obligations, two other clements of Article 2 are also concerned with this

area of thc law as outlined by the covenant. Article 2(2) enshrines the critical guarantee of
equality and non-discrimination. It states:

*“The states partics tothe present covenant undertake to guarantce that the rights enuncialeq,
in the present covenant will be excrcised without discrimination of any kind as to race
colour, scx, language, religion, political or other opinion, national or social origin,
property, birth or other status.” '

This guarantce pervades the entire CESCR and subsequently the right to housing. Thus, onI
no grounds whatsocver can any discrimination take place on any aspect related to the state’s
obligations to cnsure this right. An interesting question to consider would be: If the cemral
reason for cvictions of slum and squatter setticments is their status as illegals without the
possibility of owning the property they have inhabited, is it possible to argue in a legal context
that oncc cvicted, thosc removed could argue that their rights have been violated not only
under Article 11(1), but also under the non-discrimination clause of Article 2(2). No
authoritative answer can be given howcver, the non-discrimination clauses of this msu'umen1
must always be kept in mind during any consideration of questions related to housing rights.”
Moreover, it must be stated that in contrast to many of the rights of the covenant, this clause
requircs immediatc implementation. In general terms, Klerk has pointed out: *‘Article 2(2)
of the CESCR forbids only those distinctions for which no objective or reasonable Jusuﬁcal
tion can be found and where no reasonable proportionality exists between the means emr
ployed and the aim sought to be realized.”’” Finally, Article 2(3) uniquely provides that ‘‘de-
veloping countries, with due regard to human rights and their national economy, may
determinc to what cxtent thcy would guaramee the economic rights recognized in the present
covenant to non-nationals.” I

Thus now that a cohcrent image has emerged regarding the domestic obligations of states
parties to the covenant, how can these be interpreted within the international context of
Article 11(1) and the right to housing? :
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- A State’s External Obllgatlons

The obligations of states beyond the domestic realm with reference to the right to housing are
delineated in Articles 2(1) and 11(1). Under the first of these, as noted above, *‘states
undertake 10 take steps ... through intcrnational assistance and co-operation towards the
realization of the rights found in the covenant”. This obligation is closely linked to the
international requirements found in‘ Articles 55 and 56 of the UN Charter and within Article
28 of the UDHR.™ Besides being crucial for the covenant in general, the implication of these
obligations are also of considerable importance for the realization of the New International
Economic Order (NIEO).” A favourable interpretation of these duties would greatly validate
the NIEO because of the implied link to human rights standards.” Moreover, it should be
made clear that obligations in this réspect must be interpreted to include those implied in the
term *‘to the maximum of availablé resources’’, which is to be interpreted to include both
resources available from internal and external (international) sources.” According to the
Limburg Principles, Article 2(1) can be interpreted to entail that states shall co-operate with
onc another to promote international social, economic and cultural projects, in particular the
economic growth of developing countries, free from discrimination based on differences in
their political, economic and social systems.” Furthermore, **states parties shall take steps
by international means to assist and co-operate in the realization of the rights recognized in
the covenant’”.” Without considering the plethora of arguments on both sides concerning the
actual legal obligation that Article 2(1) imposes in international terms, it is possible to state
initially that states are likely to accept a greater level of international obligations in practice
than they will ever accept in writing,

While this may be true, if Article 2(1) is considered in conjunction with the obligations
imposed in Article 11(1), any legal obligations implied by these measures become more
evident. Distinguishing these are critical, because no other Article in the CESCR emphasizes
the notion of the ‘‘essential importance of international co-operation based on free consent’’
in realizing the rights contained in this article. In interpreting the contents of this phrase,
Alston has commented that the terms ‘‘essential importance’’ and particularly *‘free
consent’” should be taken as meaning that while an obligation to international co-operation
exists, the form such co-operation will take is to be determined in accordance with the free

-consent of the statc concerned3' Thus, if this notion is strictly followed by states acting

internationally, thc problem of ‘‘imposed’’ development might decrease. It would also
enhance the prospects of the idcals of popular participation and active citizen involvement
in human settlements and housing policy and practice of taking on new dimensions.

The notion of intcrnational co-operation is also to be covered by states in their reports on their -
measurcs for implementing the CESCR. However, while the guidelines for these reports re-
quest that states include information on this, the responses from states range from non-
coveragc 1o reasonably acceptable. Whilc this state of affairs can be partially blamed upon
the rather vague guideline (information on the use of scientific and technical knowledge and
international co-operation for developing and improving construction, including safety
measures against carthquakes, floods and other national hazards), the responsibility for tl?e
generally poor quality of reports rests largely with the states themselves, and to a certain
degree, the monitoring body involved. A look through 25 of these reports revealed lhat- of
these, 19 did not include coverage of their participation in international co-operation relam}g
to the realization of housing rights. Several reports noted the participation of a state in
international organizations concerned with housing issues, yet was approached from very
general angles, and only a few reports could be classified as acceptable. Undoubtedly, mpst
states are forced to grapple, albeit often unsuccessfully, with their own internal hous3ng
problems and, as such, the role that they could play in enhancing international co-operation
is greatly curtailed. Additionaily, as.with many questions relating to global development, the
richer states are seen as those possessed of the resources necessary to lend such co-operation.
Howevcr, the vast majority of reports from the ‘developed’ countries either mention nothing
at all or do so in highly generalized terms. This is discouraging in itself, but even more so
when it is considered that only one-twentieth of all aid has gone towards improving shelter
conditions.?? 1

Overall, the inadequacies of smteé reports vis-a-vis international co-operation measures
typify the problems of this form of monitoring compliance with the obligations assumed
under international instruments of this hature. While this in itself is negative, when
considered in the context of legal obligations relevant to the right to housing it takesoneven
greater proportions. For, it appears, the duty of states to co-operate internationally to -
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implement the right to housing is rarely seen as a legal priority. This is not to say that
initiatives such as the IYSH will not yield improved conditions in human settlements
throughout the world. Rather, that from a legal perspective, states continue to find it dlfﬁcu}t
to formally accept (and carry out) legal obligations towards fulfilling the right to housing or
to the provision of aid aimed in that direction to other countries. In spite of this several dutles
do exist which states would be very hard pressed to deny in this respect. For example, legally
speaking, it would be highly dubious if a state were to provide aid, loans or grants to another
state which intended to utilize these funds to evict squatters forcibly or to carry out any actions
which would amount to a violation of the covenant. Inshort, states parties tothe CECSR have
a duty not to contribute to a violation of the covenant in another state party and to ensure lhat
another statc party is not without very good reason (the proven lack of available resources,

for example) for depriving individuals of their legal right to housing. }

Individual Obligations.

The question of whether individuals have a personal duty to contribute to the realization of
human rights is onc which incvitably provokes debate. Article 29(1) of the UDHR provndes
that “*Everyonc has dutics to the community in which alone the free and full development of
his personality is possible’” while individual duties are also outlined within the AfCHPR
Whercas no comparable provisions exist within the covenant, several points are clear cor?-
cerning individual duty. In terms of intcrnational human rights laws the individual does,
according to the covenant, have a duty to strive for the promotion and observance of the right
to housing, which is owed both to other individuals and to the community to which he or she
belongs.® These could include the duty not to possess unutilized land, property or housing
units all with housing potential, whilc a large proportion of society is inadequately housed;
the duty not to allow land to remain empty with speculative hopes. of increasing its valué,
dutics not to speculate in general and many others. The various obligations of landlords
would also come under this duty and an important area of future research on the right to
housing could focus on the cxtent of individual obligations in this regard. In practical terms,
as statéd by Alston, “‘statcs partics to the CECSR are not only entitled, but are required, to
give carcful consideration to measurces designed to promote the observance, on the part of i in-
dividuals, of their relevant dutics’ with respect to the right to housing.® .

Duties of the International Community.

* Inadditlon to the Icgal responsibilitics of states and individual citizens in the arena of housing

rights, the international community must also comply with a series of obligations, although
these arc less clearly defined. These bodies would include international and inter-govern-
mental organizations like the UN, and the UNCHS, international financial bodies such as the .
International Monetary Fund (IMF) and the World Bank, and also multi-national corpora-
tions (MNCs).
|

Somec of the general obligations vis-a-vis the fulfilment of housing rights relevant to these
bodics arc bascd on law whilc others arc less strong in legal terms but more comprehensive
in socio-political terms. Clearly, at present, international and inter-governmental organiza-
tions posscss a varicty of legally bascd obligations pertinent to housing. Among these are:

1) Dutics notto force a country, through policies adopted by them, to abrogate and/or violate
their housing rights obligations. ’

2) Dutics to give coverage at all policy levels to housing rights when and where appropriate
and then not to ignore their existence or significance.

3) Dutics to providc financial and other assistance if natural or man-made disasters destroy
or affect housing/human scttlements.

4) Dutics not to allow the adoption or sanctioning of legal instruments which have the
intention or actual effect of denigrating housing rights. ‘

5) Dutics not to tolcrate military activities of any kind which result in the denial and
deprivation of housing rights. - ’

6) Dutics to provide shelter/housing to refugees fleeing droughts, war, famine etc. (lhlS
espccially applics to the UN High Commission for Refugees (UNCHR) and to other
bodics).

While these and other dutics arc apparent, those affecting multi-national corporations arlid
finance agencics arc less well defined, although it is frequently the policies of these
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institutions which dircctly and indirectly lead to massive deprivation of adequate housing.*
Indeed, it is only within the past several years that the human rights bodies of the UN and the
international legal community as a whole have begun to focus on this issue. While too many
things remain unclear about their legal or quasi-legal duties any activities, policy decisions,
loan agrcements and so on must take seriously the housing rights of those affected and must
not assist in any way in the violation or forced non-compliance with these rights. This is, of
course, much casier said than done?.

This section has revcaled the rather extensive coverage of the right to housing under
international human rights law. As evidenced, it is assuredly an individual right and one
which is applicable throughout the world. While the importance of these sources of the law
are critical, the most important clemem of any legal system, and especially human rights, is
the process leading towards their eventual realization and fulfilment. Without such
endeavours, these guarantees will remain solely aspirations and not concrete realities. Thus,
while the various codifications of the right to housing must be kept in mind, the following
sections will focus more upon how thcse rights can be implemented and pursued at all levels.

Unquestionably, these areas of lcgal enforcement are the most difficult aspects of the law to
utilize, for often the implementation of rights is a very different matter in the eyes of the state
when compared with their tacit recognition of such rights. As such, the next section will focus
upon national law and its pertinence to housing rights, followed by an in-depth discussion of

the various methods and groups which can be used to obtain greater respect for these vital
human needs. |

33



From Housing Needs To Housing Rights

1) See Diaz, Clarence and
Paul, James., “Developing
the Human Rightto Food as a
Legal Resource for the Rural
Poor: Some Strategies for
NGOs" in The Right to Food
(eds. Alston and Tomsevski
1984) p. 203.

2) See Hardoy, J. and Satter-
thwaite, D. “The Legal and
the lllegal City” in Shelter,
Settlement and Develop-
ment, (ed. Lloyd Rodwin
1987) pp. 304-333,

3) See McAuslan P., Urban
Land and Shelter for the
Poor, Earthscan and the
International Institute for En-
vironment and Development,
London, 1985, p. 114,

4) Ibid., p. 114

34

Section Four

The Pertinence of National Law to the Right to Housing ||

4.1 General Issues

The general perception of the law by the vast majority of those inadequately housed in the
Third World is negativc; it is seen as a tool of repression and not as ameans of empowerment
General experience with legal questions encourages the viewpoint that the law is almost
invariably used to maintain unequal social relations and patterns of development resulting in
impoverishment, deprivation of the fulfilment of their basic needs and political powerless-
ness.! Morcover, municipal laws arc often utilized to control access to vital resources or to
imposc destructive rclations, approving of those with and condemning those without
opportunity. Inthe cyes of those forced to live in wholly inadequate conditions, and therefore
who arc often forced by circumstance to live in *‘illegal’’ settlements and to work oulside of
legal rcgulations, the positive resources that could be offered by the law remain unseen.
them, the law is scen only as a duty to fulfil and not as something which also prov1dés
individual rights. Thus, the protective and empowering role of the law in improving housmg
conditions isall too often ignored by those who are adversely affected and by the government.
Unquestionably, a functioning society must possess laws comprised of both rights and duties;
indeed, that is the csscnce of human rights. Thus, the task confronting societies in this respect
is not to condemn cither of these two factors, but rather to try and reconcile them. Given the
negative perceptions of the law by many urban dwellers throughout the Third World, this
section will explore the qualities of the law which can empower, as well as the potential f(lar
repealing or reforming those legal provisions which are so often used to their detriment. ’1

4.2 The Law as Oppressor

Hardoy and Satterthwaite have quite succinctly pointed out the essence of how the law is
utilized and perceived as a force of oppression. They state that:

““incvitably, most pcople have little faith in laws. Quite possibly many do not even know
that laws other than those which touch them exist. If inappropriate laws are applied, low-
income groups try simply to ignorc them or try to co-exist with them as far as possible living
by their own systems of values and their own codes. There is something fundamentally
wrong with a law if it is being transgressed so often, especially when most of the
transgressors belong to low-income houscholds, and when they can survive only by
transgressing the laws’’.? ii

These points are representative of the nature of the problem.

The urban poor arc constantly faced with laws which do little or nothing to assist them in t_heir
quest for improved living conditions. They are consistently confronted with their soeletgl
status as “‘illegal’’ dwellers and, indecd, it has been stated that frequently their entire life is
one of long illcgality.> McAuslan has identified five main areas in which the laws present im
most devcloping nations act solely as oppressive tools against those whose rights to housing
have yet to be fulfilled. These are:

*“1) The urban poor have no legal ownership or tenancy of their home or donot have the legal

documents to prove it.

2) The location of and the structure of their homes break planning and building la“{s.

3) The services they obtain may be illegal: tapped electricity or water, unlicensed taxis or
buses, unlawful medical services, unregistered money-lending, unlicensed drinking
premises ctc. ||

4) The work they can find may also be illegal: factories which disregard health and safety
legislation, street and market trading without licenses etc.

5) Their children are unregistered at birth, do not go to school regularly and start work too
young.’**
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These layers of illegality which cover nearly every aspect of the lives of the urban poor
exclude the use of law as a tool of liberation. As such, it is not surprising that so little use has
been made of those laws which cz‘m protect and empower that sector of society which is
inadequatcly housed. -

While the urban and rural poor are forced to find creative ways of coping with their status as
law breakers, various other legal provisions and perspectives may compound their already
dubious position. For instance, both civil and common law systems left as colonial legacies
in many developing states further exacerbate the negative practices based upon these forms
of law. Both of these lcgal systems define the rights of land ownership in strict terms. Civil
law belicves in the outright ownership of land (and not rights to land) and it has therefore been
difficult for countries whose legal systems are based on this form of law to accept either the
concept of limited rights to land or the power of the state to apply non-absolutist views to
rights in the land.’ Paradoxically lhoug’h, the unwillingness to intercede in legal questions
relating to land, has made it less difficult for states to concede legal tenure to squatters
because harsh measures against this may in fact violate the human rights of those inhabiting
the Iand.® On the other hand, common law systems provide a more limited view of land in
terms of restricted ownership and rights to the land, thereby providing easier access by the
state over the content of land tenure. Both of these legal perspectives and other legal
viewpoints, rarcly enablc an appropriate perspective of the law toemerge. Unfortunately, the
inviolability of privaic property remains the rule rather than the exception, notwithstanding
whether the owner of the land is an individual or the state.

In addition to the problems of interpreting land tenure, excessive and inappropriate regula-
tory laws, and the other clements of the law which repress the poor in a legal and de facto
sense, those without adequate shelter just as often do not benefit from those laws which could
help them. Many positively designed laws relevant to health, living standards, housing and
so forth are applied unequally and sporadically, if they are applied at all. Worse still, most
of the urban poor arc totally unaware that empowering laws even exist which could
potentially help them. This pointis lremcndously important, as many of these assisting legal
norms, (c.g. human rights) will frequently be deemed to be of superior legal importance than
those which bind them endlessly if, in fact, they are ever interpreted by a court of law or other
judicial body. Moreover, even those repressive laws which now exist could become
empowering. For instance, if building codes are meant to promote health and safety (e.g.
elements of the right to housing), then perhaps they would have more effect if they were seen
to guide and advisc the people who arc already managing the building of most new dwellings
on how these standards can be metat aminimum cost.” Furthermore, because many elements
of thesc repressive laws arc only applicable at the city level, national human rights obligations
will certainly override these in terms of legal s1gmf|cance and could be utilized to re-
formulate these codes. ;

As there has been a great deal written and discussed on the inappropriate nature of prevailing
laws towards the poor, we need not go into more detail here.® It is suffice to say that most of
the laws affecting the urban poor play the role of oppressor and act as powerful hindrances.
These affectaccess to land, tenure legalization, regulations conceming housing standards and
services, employment questions and so on. However, the law is as much a question of
terminology as it is a question of perception and resultant practice. Just as these laws can be
used in a negative way they can also be used as creative forces aimed at securing justice. As
will be shown in scction five, each of the aforementioned areas of the law which so commonly
repress the poor and maintain the status quo, are also the subject of human rights. Thus, while
land tenurc and building regulations are used as tools of oppression, there do exist property
rights, housing rights and rights to adcquate services. The problem is that it is only in rare
instances that use has been made at the international and probably national levels of these
laws as a means of protection and as a measurement of the actual legality or appropriateness
of the laws forced upon the poor from above. This is very revealing of the potential use of
human rights law to both substantiate claims to adequate housing and also to reveal the wholly
inadequate nature of most laws which threaten the daily lives of the urban poor. Indeed, the
nature of a law and its justification should relate to the benefits that the population as a whole
receive from its application. Thus, Judgmg laws from the perspective of human rights can lay
these laws to shame.

At the international level, inappropni'iate national and local laws can be the subject of legal
scrutiny. For states with internalior(xal obligations to ensure the right to housing, any laws
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which prohibit the full actualization of this right cannot be used to justify any element of non
compliance with thesc same obligations. It is accepted that international law will apply to a
statc regardlcss of its domestic law, and that a state cannot, in the international forum, pleaq
its own domestic law, or cven its domestic constitution, as an excuse for diverging from its
international legal duties.” Once again, the utility of the human rights approach becomes
apparent. While it cannot be denied that most laws do not explicitly benefit those living in
poor housing conditions, it is arguable that many of these uses can be decreased with a
concerted effort to promote the rights of those affected. This is a crucial area where much
work remains to be done. These approaches have been tried with success, yet this is certamly
much more an exception than the norm; especially when considering the frequency with
which negative laws arc applied. Unquestionably, the first step in utilizing this approach i
to enable those affected to see that the law can act as a source of empowerment and must not
necessarily act solcly as an impediment to greater levels of justice.

4.3 The Law as a Form of Empowerment !

Although the law is often perceived and used as a repressive tool, it can also be utilized in
organizcd struggles to initiate a process of development by and for those without adequate
conditions of shelier. However, an important question arises: how can the law be seen to act
asameans of empowerment by both the urban poor and the state simultaneously? Itisby recT
onciling the view of a government of the law and the perspectives of those affected (or
protected) by it, that the crucial role of NGOs and community based organizations must be
addressed. Itis also in this context that a forceful, yet appropriate, relationship can emerge
between community based organizations and NGOs at the grass-roots level, the national level
and within the intcrnational arena.

Inherent in any attempt to utilize protective legal resources is the guarantee that those tci)
whom the rights apply must be given the opportunity to participate directly in this process.
Indecd, this is not only a prerequisite for defining appropriately those rights affecting the
urban poor, but it must also act as the central function of community based orgamzauons
(often through information received from international NGOs) in assisting in the identifica-
tion and enforcement of these rights. Unquestionably, conventional efforts aimed at elabo-
rating economic, social and cultural rights, including the right to housing, are usually
performcd with a top-down approach by the UN and other international agencies, and by

‘“‘experts’’, scholars and so on. While this work is crucial, it often precludes the developmem-
of housing rights by thosc who most urgently necd them. This is one of the reasons why the
law is only beginning to be seen from the point of view of empowerment.

Securing recognition of the right to housing as a right enforceable at both the national and
international levels is the first step in this process. As we saw in section three, the right to
housing is recognized in a number of human rights instruments, each applicable in a dlverse
number of countries. At the national level, rights to housing as opposed to regulations of
housing are also widely (yet far from universally) codified within the constitutions and other
laws in various statcs. In cncouraging a government to enact appropriate legislation towards
this end and especially in articulating and developing housing rights, NGOs and community
based organizations can carry out a number of initiatives with their constituents, thereby
beginning the on-going process of empowerment. Essentially, once the existence of a nght
to housing is known pcople have a focal point from which to demand government bodies and
agencics to address practices or circumstances which contribute to the non-fulfilment of lhl[S
guarantce. The right provides an essential commitment to develop protective measures
geared to a nation’s nceds. As such, individual people can demand their rights by making
accountable those who fail to create or enforce these measures.!® Moreover, an existing right
to housing will empower people to participate in shaping policies and obligations designed
to protect them from thesc deviations which are frequently imposed by public and private

actors under the guise of ‘‘development’’. '

The identification of the clements comprising the right to housing in local, regional and
national contexts takes the process of cmpowerment a step further. This part of the process
could be based largely upon the negative uses of the law as well as focusing upon components
such as:

1) the allocation of property; . )|
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2) zoning laws;

3) the availability of credit;

4) housing structurc requircments;:

5) the proximity to health and edu(L,allonal facilities, transport and work opportunities;
6) the costs involved with housmg\, and

7) the relevance of other rights or laws to housing and so forth.

When these are identified people and their organizations will be able to establish more easily
where and to what extent govcrnmcm policy is lacking or is inconsistent with legal
obligations. Furthermore, this process visibly demonstrates to the urban poor that their rights
have cither becn violated or unfulfilled. As the awareness of this grows, so too does the
awareness that certain legal measures will be required to rectify this or to prevent this from
occurring in the future. Thereby organizations and groups can begin to identify legal methods
needed to vindicate their rights to h‘ousmg and to establish a variety of strategies to demand
them. X

Each of these steps from rccogmuon of housing rights (I have a right to housing) to identifying
the dimensions of the right (To me, my right to housing means ...) and to demanding
compliance and promotion of these rights (Therc are methods I can use to ensure that my right
to housing is realized and protected), each is a means by which those living in inadequate
housing can empower themselves towards improving their conditions based upon the law.
Because the strategics which could be applied towards demanding housing rights are so
important and rclevant to NGOs and community based organizations, they will be discussed
in section cight. |

4.4 Housing Rights in National Constitutions

!
A significant number of national constitutions, albeit a minority, contain either the right to
housing per se or constituent clements of this guarantee. Less than one-quarter of the existing
constitutions define this norm as a fundamental human right. Many states which do not
enshrinc the right to housing in their constitutions or which possess no written constitution,
do however maintain various municipal laws such as statutes, administrative laws, executive
decrees and so forth, some of which indicate elements of the right to housing. However, due
to space constraints and the extreme varicty of these legal documents, not to mention
accessibility to thesc, this scction will focus solely upon housing rights found in national
constitutions. ;

I
To begin with, only 23 per cent of existing constitutions refer to a right to an adequate or rea-
sonable standard of living, while just 43 per cent of these national legal sources contain aright
to social security.'! Thus, it can be derived from these figures that the corresponding percent-
age of constitutions recognizing the right to housing is rather limited. Nevertheless, a good
deal of information pertaining to the legal contents of the right to housing, at least within spe-
cific contexts, can be derived from a relatively thorough examination of these pertinent
clauses. Roughly 18 points can be discerned within the articles of constitutions concerning
the right to housing which, when considered together, would constitute an effective national
right to housing. However, as will become highly evident, no national constitution contains
all of these components.'2 One is thus reminded here of the nine enabling strategies necessary
for effective human scttlements policies in states, adopted by Hardoy and Satterthwaite.?
Each of these strategics has been applied with a degree of success in a variety of urban settings
however, in no city have all of them been simultaneously applied. Until now, the approach
has been selective and scaticred, mu{ch like the codification of housing rights in constitutions.
The dircct codification of the right to housing in these terms is apparent in several constitu-
tions, such as those of Haiti (Art. 22); Honduras (Art. 178); Iran (Art. 31); Nicaragua (Art. 64);
Portugal (Art. 65); Spain (Art.47); Yugoslavna (Art. 164); the USSR (Art. 44) and others. For
instance, the Nicaraguan constitution of 1987 provides that ‘‘Nicaraguans have the right to
decent, comfortable and safe housing that guarantees familial privacy. The state shall pro-
mote the fulfilment of this right.”” Whereas in Spain, ‘“ All Spaniards have the right to enjoy
decentand adequatc housing ...”” Other constitutions approach the question of housing rights
by noting the duty of the govcmmcm to provide assistance (including housing) to the poor in
order 1o satisfy the basic needs of the population. The constitution of Ecuador thus provides
that **... the state shall promote housing programmes of social interest. It shall provide the
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means of subsistence to whomever lacks resources and is not in a position toacquire themand -
can find no person or agency obliged by law to provide them.’” The Greek constitution stipu-
lates in Article 21(4) that ‘‘The acquisition of a home by the homeless or those inadequately
sheltered shall constitute an object of special state care.”’ Additional constitutional sources
of this type of obligation include the Dominican Republic (Art. 17); Pakistan (Art. 38(d)) and
Peru (Art. 18). ’!

The most common form in which housing rights are enshrined in national constitutions is in
the context of the promotion and construction of housing by the state. Article 22(2) of the
Dutch constitution provides that “‘It shall be the concern of the authorities to provnde'
sufficient living accommodation ...’ Similarly, the Costa Rican constitution provides that
*“The state shall promotc the construcuon of low-cost housing and create a family homestead
for workers.”” Oric of the most detailed delineations of this principle is found in article 13(9)
of the 1986 Philippines constitution stating that **.... the state shall by law, and for the common
good, undcrtake, in co-operation with the prnvatc scctor, a continuing programme of urban
land rcform and housing which will make available at affordable cost decent housing and
basic scrvices to underprivileged and homeless citizens in urban centres and resettlement
areas. It shall also promotc adequate employment opportunities to such citizens ...”" Several
other states which cnshrinc similar provisions in their constitutions are Guatemala (Articles
119 and 105); Panama (Art. 109); Paraguay (Art. 83); Peru (Art. 18); Portugal (Art. 65); Spaln
(Art.47); Victnam (Art. 62); North Korca (Art. 26); USSR (Art. 44); and Poland (Art. 79(5))

In another method of codifying housing rights, several states have included the right tq
housing within the broader realm of the right to an adequate standard of living. In Article
20(13) of the constitution of Equatorial Guinea for example, we find that *‘Every person
enjoys the right to a standard of living which ensures health, nutrition, education, clothmg,
housing, medical carc and necessary social services’’. Similar provisions can also be found
in the constitutions of Ecuador (Art. 179) and the Peoples Republic of Bangladesh (Art. 15).
As far as the dircct link between the right to social sccurity and housing is concerned, it
appcars that the Bolivian constitution stands alonc in this regard. It provides that ‘... the
social sccurity systcms shall be based on principles of universal coverage .. embracmg lhe
contingencics of ... housing of a social interest’’. In endeavouring to create conditions nec-
essary for the fulfilment of housing rights, Ecuador and Cyprus have enshrined the nght of
the statc to expropriate land for the construction of low-income houses.

Although the notion of employer responsibility to provide housing accommodation is not un:
common, few constitutions enshrine this duty. It is probable, therefore, that these types of
obligations are present in other areas of the law where they are applicable as well as being
present in the ILO Recommendation 115. An example of the few constitutional sources on
this point is Article 105 of the constitution of Guatemala which provides in reference to work-
ers” housing that **... through specific entities, the state will support the planning and con:
struction of housmg projects, establishing adequate systems of financing that would make it
possiblc to involve the different programmcs so that the workers may opt for adequate
housing and mcet hcalth requircments. The owners of enterpriscs are obliged to make
availablc to their workers in cases established by law, the housing units that meet the above-
mentioncd requircments.”’ N

Several constitutions declare that the right to housing or housing in gencral terms constitutes
asocial interest. This particularly truc in several Latin American constitutions such as those
of Ecuador, thc Dominican Republic, and Honduras. The latter two states also address the
importancc and responsibility of the statc to provide credit for housing on an equal basis. The
Honduran constitution is the most detailed in these two areas and thus states, inter alia, i
Chapter IX concerning housing that *‘(178) All Hondurans have the right to decent housmgr
The state shall design and implement housing programmes of social interest ...(179) The state
shall promote, support and regulate the creation of systems and mechanisms for the utilization
of internal and external resources to be used for solving the housing problem. (180) All
internal and cxternal credits and loans obtained by the state for housing shall be regulated by
law for the bencfit of the ultimate user of the credit.” '

Several constitutions refer directly to some of the rights noted in Section five concerning the
permeability of rights. For instance, the rclationship between housing rights and the rights
toland, cnvironmental quality, privacy and family life can be discerned. Inthe context of land
rights, although many constitutions note that land and property should either be protected o{‘
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ultimately viewed in the public or social interest, few national constitutions provide the right
to the allocation of land as a human right. One which does so, however, is that of Kampuchea
which in Article 15 provides that ¢ ‘&itizens-have the right to use and inherit land allotted by
the state to each family according to the provisions of the law, on which to build a house and
grow crops or orchards.” Yet, even this provision is not as all encompassing as could be
expected. The Ecuadorian constitution provides a good example of the links between housing
and the cnvironment. In Article 50, we find that in order **... to make theright to housing and
the conservation of the environment effective, mumcnpalmes may expropriate, reserve and
control access for future development in accordance with the law.”” With regard to privacy,
the' West German Basic Law providés a unique exception to this right by providing in Article
13 that “... the inviolability of the home cannot be violated except ... to alleviate the housing
shortagc ** Finally, concerning family rights and the right to housing, the constitution of
Paraguay provides an interesting clause. Article 83 states that “‘Every family has the right
to a home standing on its own land for which purposes institutions shall be perfected and the
most favourable laws shall be enacted in order to make for more widespread ownership of
urban and rural real property ...”" l o

|
In terms of legal protection against cviction, a majority of constitutions enshrine that, inter
alia, the right to property is inviolable if the use of this property is not contrary to the public
interest. The way in which such guarantces can be utilized will, of course, depend upon how
the concept of property ownershlp is perceived in legal terms within a given society.
Certainly, progressive and tolerant percéptions of what constitutes private property vis-a-vis
slum dwelicrs and squatters will in turn determine the extent to which these laws can be used
topreventor prohibit forced evictions from being carried out. While this area of the law could
be used with some degree of success, a far more appropriate form of constitutional protection
would be gearcd towards guaranteeing the rights of the urban poor by enshrining a right for
these groups not to be evicted. In spite of the desirability of such a right, as far as the author
is awarc, only the 1986 Philippines constitution provides this type of legal protection. In
Article 13(10) we find: *Urban or rural poor dwellers shall not be evicted nor their dwellings
demolished, except in accordance with law and in a just and humane manner. Noresettlement
of urban or rural dwellers shall be undertaken without adequate consultation with them and
the communitics where they are to be relocated.”” Hence, in legal terms, if considered along
with the right to housing which also cxists within this constitution, these clauses provide
significant de jure protection against eviction for the poor of the Philippines. Of course, as
with all laws designed to protect the less powerful in society, the implementation of these
rights is always the greatest challenge. It thus remains to be seen how this provision will be
applicd.

In addition to thesc ways in which housing rights and their components are found within
national constitutions, several otheripoints are worth noting. While neither the constitutions
of Ghana nor El Salvador cnshrine the right to housing per se, they do contain unique clauses
relevant o housing. For instance, in Ghana, Section 50(1) of the 1982 constitution provides
that: **No person shall own more than one house built by the State Housing Corporation Terra
Development Corporation or other public body.”” Whereas in Article 51 of the constitution
of El Salvador it is stated that *“... the law shall specify what enterprises and establishments,
due 1o special conditions, arc required to provide a worker and his family with suitable
housing, schools ... and other services and attention necessary for their well-being.”’

Lastly, several constitutions, including those of Portugal, Djibouti, Gabon, Mali and Tanza-
nia, mention the direct incorporation of an international legal text which themselves contain
the right to housing. In Portugal, the CESCR is directly applicable under domestic law,
whercas, in the other statcs the entire UDHR is, in various ways, incorporated into their
national laws. Morcover, by implicalion in those states with a monist approach to human
rights law in thc domestic context and which have ratified the CESCR, the latter instrument
must be assumed to be directly apphcable under the domestic laws of such a nation.
Therefore, the national laws of these states can further be legally assumed to include the right
to housing and other rclated rights as found in Article 11(1) and others.

Several points can be made to summarize this section on one domestic legal means of

enshrining the right to housing. Firstly, as this section has shown, the vast majority of national

constitutions ncither include the right to housing nor mention policies or measures towards

improving housing conditions. Because national constitutions are generally the highest law

of the land, the importance of including the right to housing as well as de jure and de facto
|
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protection against forced eviction cannot be overemphasized. As such, in states which do not
promotc housing based upon the legal rights of their citizens, a serious attempt should be
made by NGOs, community based organizations and others to urge states to enshrine such
rights within national constitutions or within other appropriate domestic legal initiatives.
Elements of potential models for such legislation will be included in Section nine. ‘

I
The sccond point concerns the wide variations in those housing rights which do exist in
constitutional sources of law. Not only does this conclusively reveal the difficulties in
asscssing the universal contents of the right to housing, but it also shows, more optimistically,
that housing rights vary nccessarily according to cultural and regional differences. Thes?
divergent approaches to legal and societal perspectives though, do not imply that a
universally applicable right to housing cannot exist. Rather, it discloses that national,
regional, local and even city approaches to rectifying housing disparities and problems will
vary according to the circumstances and exigencies of the situation. As such, no state should
be considercd to be cxempt from adopting housing rights in their internal legislation and to
be bound internationally to the same dcgree. Housing rights are valid everywhere. '

The final point deals with the greatest difficulty of all; the implementation of housing rights
found within national constitutions. As seen in Section 4.3, the law can be used to empower
those who live without adequate shelter. However, despite this potential the law is all too
often manipulated as a tool for the morc powerful elements of society to further their own
goals and, thus rarcly those of the urban or rural poor. Another dilemma is that many
constitutional provisions are impossible or very difficult to apply in a judicial sense. In these
cases, however, the law can be uscd as a rallying point aimed at encouraging positive acuon
by the public authoritics. While it is a highly desirable ideal, the mere de jure existence olf
aright to housing can in no way be seen as a guarantee that it will be realized in a de facto
sense. Only creative action from the non-government to the government level will enable the
words “‘a right to housing”’ to become a concrete reality for those people on earth currently
lacking such an imperativc.




The Permeability of Rights

Section Five 1

}
The Permeability of Rights

Although many things remain unclear at the international level concerning the right to
housing and the question of eviction, one certainty is that this right possesses a number of
qualities which link it dircctly to sevcral other existing rights. These would include such
rights as those rclating to privacy and family life, development, health, work, assembly and
association, the rights of the child and others. As with the entire gambit of human rights law,
the right to housing cannot be seen to be isolated from these related concerns. Rather, it must
be perceived as a right which, due to its very nature is closely tied to these other rights; some
of which are of a more civil and political nature, and others of an economic, social and cultural
nature. From this perspective two points emerge concerning this legal interrelationship and
the actualization of the right to I?ousing. On the one hand, it could be argued that a
government placing relative priority on the right to housing (without, of course, subjugating
other rights) could greatly enhance respect for those rights directly related to it (Approach 1).
In short, if the right to housing was a focal point of public action, many elements of the rights
to health, environmental hygiene, family life etc. would (or could) largely follow suit, in-
terms of realization. Secondly, an approach based upon the ‘‘permeability factor’’ could
utilize these related rights to further the demands associated with the right to adequate
housing. This would be particula}ly true with the rights to privacy, family life, work or
livelihood, personal security and frecdom of movement (Approach 2).

In theory, both of thesc approaches could be successful if certain conditions were met in each
case. Unqucstionably, the first approach will be contingent upon the legal definition given
_ to the right to housing (should such a right exist within a particular state) by the government
concerned or by the international community. If housing is approached from a non-holistic
perspective, this method stands liule chance of accomplishing anything. Likewise with the
second approach, not only must these laws exist within a society with definitive obligations
by an entity or entities, but the danger also lies in a potentially narrow judicial definition being
applied. Were this to happen it would be difficult to legally entrench a broadly defined right
to housing within the first method discussed here.

Neither of thesc approaches is pa"rticularly revolutionary. Each has been attempted, in
different contexts and statcs and with very different measures of success. However, it is not
only complaints and lcgal cases which can encompass these two approaches. They also apply
to statcs’ reports and their guidclines, to *‘general comments’” concerning relevant rights by
monitoring bodies and to cases put forward secking judicial redress. Thus, these approaches
are applicable across the legal spectrum as well as within the arenas of political pressure such
as housing campaign stratcgies, development plans and so on. This said, what follows is a
synopsis of some of the more pertinent rights relevant to the right to housing which could
potentially be cither realized (Approach 1) or utilized towards the realization of this right
(Approach 2). It will include a brief description of how these rights relate to the right to
adequate shelter, where they exist at the international level, the extent to which (if at all) they
have been interpreted by judicial or quasi-judicial bodies in this context and how these norms
could be utilized, with the aim of improving housing conditions, within the systems where

they are found. l

Civil and Political Rights

This sct of rights linked to the right 1o housing, includes: the right to privacy and family life;
the right to be frce from any form of discrimination; therights of the child; the right to freedom
of movement; the right to be free from cruel, inhuman or degrading treatment; the rights of
assembly and association; the right to property or land; and the rights of women. Some of
these rights have been codified with direct references to housing, whereas others have amore
indirect link with housing matters.:
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5.1 The Right to Family Life and Privacy

The rights to family life and privacy are rights which are universally recognized in a variety:
of international legal texts and within most constitutions of the world. Because of the obvious;-
correlation of these rights with the right 10 housing, the potential exists for these rights to be
utilized to substantiate one’s claim to a right to housing or constituent elements thereof.
Certainly thcre arc good grounds for this as, within most of the universal and regional’
instruments analyzcd, there is a codification of these rights, although to different degrees.
Within the UDHR (Art. 12), the CCPR (Art. 17), the ECHR (Art. 8), the ACHR (Art. 11) and
to a certain degree the ESC, either the notions of the human right to family life or the right
to privacy are found. Thesc rights are considered in the context of the family and the home,
and to corrcspondence. The most important legal interpretations of these rights have
occurred under the ECHR, the ESC and the CCPR.
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The Permeability of Rights

Under Article 8 of the European Convention on Human Rights (ECHR) everyone has the right
to respect for their private and family life, their home and their correspondence. Basing their
decisions upon complaints put forward claiming non-compliance with this article, the Euro-
pean Commission on Human Rights has considered the question of housing on several occa-
sions. Although the cxpropriation:of land or buildings has provoked far fewer applications
(complaints) than might have beén expected, a workable amount of case law has been
established.! For the purposes of this report, these can be divided into three categories: 1)
evictions; 2) the provision of homes; and 3) discrimination with regard to housing.

In 1974 the widespread eviction of Greek Cypriots from their homes by the Turkish invading
forces led to over 170,000 homeless people in northern Cyprus.? This fact and others were
the focus of an inter-state complaint by Cyprus against Turkey alleging non-compliance with
the ECHR in many respects. After considering this aspect of the complaint, the commission
issued the following opinion:
t

““The commission considers that the evictions of Greek Cypriots from houses, including

their own homes, which are imputable to Turkey under the convention, amount 0 an

interfcrence with rights guaranteed under Article 8(1) ... namely the right of these persons

to respect for their home, and/or their respect for private life. The commission further

considers that the transportation of Greek Cypriots to other places, in particular the forcible

excursions within the territory controlled by the Turkish army, and the deportation of Greek

Cypriots to the demarcation line, which are equally imputable to Turkey ... also constitute

an interference with their private life’”.?

|

Thus, the right to respect for the home and to privacy under the terms of the ECHR include
the right not to be evicted from on¢’s home. However, the definition of ‘*home’” under the
ECHR has never been elaborated to determine the applicability of this case to evictions of
““squatters’’ or those without *‘legal”’ rights to inhabit a certain dwelling. The Commission
has declared though that the ‘‘home”” **... is a precise concept which may not be arbitrarily
extended.””* Thus, this point remains somewhat unclear. In the overall context of evictions
though, the ECHR appears (o be protective.

In casc 4560775 an applicant submitted that the local authority for the arca in which she lived
was in breach of Articlc 8 of the ECHR for its failure to exercise its discretionary power
compulsorily to acquire the frechold of her accommodation. In essence, she claimed that she
had the right to be provided housing under the convention. The commission felt differently
however, finding that: **While it is true that Article 8(1) provides that the state shall respect
an individual’s home and not interfere with thisright ... Article 8 in no way imposes on a state
an obligation to provide a home.”’s However, although a state is under no obligation to
provide housing, they arc under an obligation to ensure that the public authorities do not
imposc intolerablc living conditions on a person or his family, according to the commission.®

Finally, with rcgards to discrimination and housing under the ECHR, the commission has
declarcd that whilc Article 8 could not imply a right to the provision of housing, ifa
discriminatory policy in the field of the allocation of public housing were found to exist, it
could raisc an issuc under Article 8 read in conjunction with Article 14 which prohibits
discrimination. Thus, Article 8 doc% not include an obligation for states to provide housing,
however it docs imply that all public housing provided by the authorities must be in
acceptable condition. Morcover, the right to privacy includes protection against evictions
and probably against discrimination in housing.

[
Although the Europcan Social Charter has not gained the notoriety of the ECHR, it too
contains an important provision relating to the rights of family life. In Article 16 concerning
the right of the family to social, legal and economic protection it is provided that “With a
view to ensuring the nccessary conditions for the full development of the family, whichis a
fundamental unit of socicty, the contracting parties undertake to promote the economic, legal
and social protection of family life by such means as social and family benefits, fiscal
arrangements, provision of family housing, benefits for the newly married, and other
appropriatc means.”” While little has been done to expand on these norms, it is clear that the
promotion and provision of family hJousing is an obligation of states parties to this instrument.

Within the CCPR Article 17 is the focus of the right to privacy and family life. The small
amount of casc law under the CCPR considcred by the Human Rights Committee has so far,
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been scant with regard to this Article. As such, only one case is of importance to thisll
discussion. In the 1982 casc of 1.M. versus Norway, the committee decided that under the'

CCPR the statc was under no obligation to allocate houses under Article 17. u

5.2 The Right to-be Free from any Form of Discrimination |!

The broad prohibition of discrimination within CESCR has been examined in the way itcouldl[
relate to Article 11(1) and the right to housing. Indecd, within virtually every human rnghls
instrument the concepts of equality and non-discrimination are enshrined. However, itis only |
directly linked to the right 1o housing within the International Convention on the Elimination
of Racial Discrimination (CERD). Within Article 5(e)(iii) of CERD, ‘... states pames_
undertake to guarantec the right of everyone, without distinction as torace, colour or national
or ethnic origin, to cquality before the law, notably in the enjoyment of ... the right to hous-
ing.”’® Thereforc, statcs parties to this convention, the most widely ratified of all major,
human rights instruments, are under an obligation to ensure that no discrimination takes place
with regard to housing. If considered along with the non- discriminatory obligations assumed.
by states under the CESCR, the Vancouver Declaration and others, it is notable that protecuon
against discrimination is widely applicable. Thus, in general terms, states parties to the
CESCR and/or the CERD are obliged not to discriminate:

1) bascd on race, colour, national or cthnic origin, sex, language, religion, polmcal or other
opinion, property, birth or other status;

2) in the distribution or allocation of public housing or resources towards housing i lmprove

ment; ‘

3) in the access to renting or buying a house or land upon which to build; !

4) in the enforcement of regulatory measures related to housing.

Anargumcnt could therefore be conceived, both lcgally and politically, and based upon lheseI
clauscs of cquality which aims to ensurc that not only does discrimination not occur, but also
that cqual allocations arc madc towards improving shelter conditions. Such an initiative(s)
could be carried out nationally or internationally through the domestic actors and the Com-
mittec on the Elimination of Racial Discrimination or the Committee on Economic, Socnal
and Culwral Rights. :

|
Under the European Social Charter in Article 19(4), migrant workers are assured * ‘trealment|
not less favourable than a states’ own nationals in respect 1o ... accommodation.’”® This ob-
ligation has been Icgally interpreted in three important ways: }L

1) It is not cnough for a government to prove that no discrimination exists in law alone: it 1s
obliged to prove in addition that no discrimination is practised in fact;

2)Inonc case, it was decided by the European Committec of experts that a state party in whlchi
alien workers may only be granted public housing if they have lived there for seven years
fails to meet the obligations under this paragraph; and '

3) Even where there are social problems due to overcrowding, the number of migrant workers
is small and the situation in respect of housing therefore trivial; a residential qualnfxcatnon
of five ycars for the provision of publicly financed accommodation in respectof any person
who was not born within the state fails to satisfy the requirements of this paragraph. l

While thesc instances occurred within states in western Europe, they could nevertheless be!

utilized as preccdent-setting cases at the international level. |i

5.3 The Rights of the Child |

Children’s rights are found within many human rights instruments, some specifically
concerned with children and others where these rights are more generally defined. In the UN
Convention on the Rights of the Child and thec UN Declaration on the Rights of the Child of
1959, housing questions arc incorporated. Within the declaration, Principle 4 provides: ““The
child shall enjoy the bencefits of social sccurity. He shall be entitled to grow and develop i m
health; to this end special carc and protection shall be provided both to him and to his mothcr

including adequate pre-natal and post-natal care. The child shall have the right to adequate
nutrition, housing, rccreation and medical services.””!! This general right to housing and it§
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{ The Permeability of Rights
component elements has also been included within the convention. Article 27 is the most
conclusive by providing, intcr alia, *‘The states parties to the present convention recognize
the right of every child to a standard of living adequate for the child’s physical, spiritual,
moral and social development. The parent(s) or others responsible for the child have the
primary responsibility to secure, wuhm their abilities and financial capabilities, the condi-
tions of living neccssary for the chnld s development ... The states parties to the present
convention, in accordance with national conditions and within their means, shall take appro-
priate mcasures to assist parents and others responsible for the child to implement this right
and shall, in casc of nced provide, matcrial assistance and support programmes, particularly
with regard to nutrition, clothing and housing.”*'? While this Article resembles Article 11(1)
of the CESCR, onc important distinction is apparent. In contrast to the latter article, wherein
the obligations related to housing rights are generally provided, the obligations in the conven-
tion are more preciscly defined and incorporated within a broader scope. Thus, not only do
children have a right to an adequaté standard of living, but when there is “‘a case of need”’
in this regard, the state will clearly b¢ legally bound to provide material assistance and support
programmes geared towards dircctly guaranteeing this right. Although the qualifications of
““in accordance with national conditions’’ and ‘‘within their means’’ may pose some
problems, the potential cffect of this government obligation is quite significant.

In addition to these two instruments; the ESC also enshrines many rights relevant to children.

Ofrelevancc are three specific articles which state: *1(17) Mothers and children, irrespective
of marital status and family relations, have the right to appropriate social and economic pro-
tection’”; ““11(7)(10) With a view to ensuring the effective exercisc of the right of children and
young persons to protcction, the contracting parties undertake ... to ensure special protection
against physical and moral dangers to which children and young persons are exposed ..."”; and
“I1(17) With a view to cnsuring the ;cf fective excrcise of the right of mothers and children to
social and cconomic protection, the contracting parties will take all appropriate and necessary
measurcs to that end, including the ¢stablishment or maintenance of appropriate institutions
or services.”? |

Although thesc norms havc not been exposed to sufficient legal interpretation, they do
provide a framework with which tojassert children’s rights to housing, especially if read in
conjunction with Article 16 concerning the provision of accommodation. One interpretation
of Article 17 by the Europcan Committee of Experts has stated that: ‘‘Homeless children
should be provided with the ncaresl possible approximation to a normal home environ-
ment.”’!

Each of the cxamples of the rights of the child shown here exemplify the de jure links between
housing and the child. Housing rights advocates can draw substantially on the declaration
convention and the ESC as sources of international law which expressly provide housing
rights with a place within the overall context of the rights of the child. Because children are
so often the first victims of inadequate shelter conditions, these conferred rights are crucial.
Moreover, it is certainly fcasible that a general argument demanding the fulfilment of the
right to housing for all could draw substantially upon these examples of international
legislation.

|
5.4 The Right to Freedom of Movement

The similarities between this universally recognized right and the right to adequate shelter are
essentially two-fold. Firstly, the various formulations of the freedom of movement are
usually codified together with the frecdom to choose a residence. While the second element
relates to the importance of this nght in dealing with questions of mass forced evictions.

The right to housing necessarily enlalls the right to choose the location of the dwelling or resi-
dencc in question. Within the UDﬁR the ADRD, the ACHR, the CECSR, the ECHR, the
ESC and the AfCHPR, freedom of movement and the right to pick one’s residence are
included together. Typical of the way in which this right is codified is Article 13(1) of the
UDHR which provides: “Everyone has the right to freedom of movement and residence

‘within the borders of cach state.” If one is unable to move freely within a state’s borders, his

or her choices of finding a residence ¢ ora home would be extremely limited. Sucharight does
not, however, include the obligation of a state to provide housing per se. Rather, itdoes imply
that the state must not prevent persons from having the option to choose where to reside such
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as, for cxample, rural to urban migrants and/or slum dwellers and *‘illegal’’ squatters.

Just as this freedom relates to the urban poor in the context of residence, it is also quite im-‘:
portant when considering some of the local ramifications of forced evictions. For instance;,
one of the central arguments by the plaintiffs in the now famous Bombay Pavement Dwellers
Case was based upon this point. Those to be removed argued that forcible eviction would!

inter alia, amount to a violation of their rights to freedom of movement.' To some degret_a
they were successful with these arguments. In general terms, when it is clear that eyicqon§
are a strong possibility, lcgal reference to this right may be useful 10 some extent in either
preventing cviction or in obtaining governmental assurances about the way in which they are
to be carried out. It seems clear that the policies of some governments to *‘truck the squatwrs
to the countryside’” would constitute a violation of the right to freedom of movement and to
choose aresidence. Indecd, one could imagine a number of instances where it could be useful
to utilize these norms in preventing forced evictions. i

5.5 The Right to be Free from Cruel, Inhuman or Degrading Treatment I

While this right(s) is virtually always associated with acts of government sanctioned torture,
itis foresccable that this norm could be utilized in a legal argument decrying the deplorablé
conditions found within slum and squatter settlements around the world. Although the author
is unaware of any cases where this argument has been attempted, one notable example i 1s
known within the UN Commission on Human Rights. During the 1987 session of lhe
commission when a resolution on the realization of the right to housing was under dxscussnon
one NGO participant urged that the resolution should include reference to this right(s). He
suggested that this right and the right to vote should be covered within the resolution as lhey
were frequently not realized for those forced to live in inadequate housing conditions.'¢
However, this approach was seen by the commission as inappropriate and was consequently
notincluded in Resolution 1987/22. Whilc the commission was probably politically hesxlam
to add these points as well as being wary of sanctioning a broad interpretation to this i 1mportam
group of rights, it may become an acceptable notion in the future as the mlcmahona“l
perception of human rights progressively transforms itself.

5.6 The Right to Assembly and Association ||

These are two additional rights which are found throughout the texts of international human
rights law."” Their relevance (o the right to housing applies essentially to the collective nghl
of individuals to form community based organizations and other groups with the purpose of
furthering their rights to housing. Asis well known, without the effective functioning of these
groups, any collective demands for improved shelter would be practically impossible. So too

of course, would be the enabling policics aimed towards this end. Moreover, in the formation
of housing co-operatives and other such endeavours at the local level, the right to assemble
and associatc must be respected.  While there is no appreciable international case law
specifically on this point, the links between housing rights, especially those of a self-help
orientation, and the rights under discussion here are unmistakable. |

5.7 The Right to Property or Land I

The Exccutive Dircctor of the UNCHS (HABITAT) has stated that ‘‘Land is the key to
tackling the housing crisis facing Third World cities. The lack of cheap, legal housing plots
means that most ncw housing today is built in illegal shanty towns. If city governments
provide such plots, they could slow the rapid growth of these shanty towns and ease the
pressure in crowded city slums.’**® Indeed, land questions and land policy are central to lhe
dilemma of inadequate shelter wherever this is found to exist, as well as being tantamount to
the realization of the right to housing. In legal terms, this point can be approached from the
angle of a right to land or a right to property, although these rights remain underdevelopefi
in the context of human rights and housing rights. The Vancouver Declaration is notable in
many respects, not least for its recognition of the importance of land in human settlement
issues. For instance, several of its recommendations to governments in this area are as
follows:
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“‘Land is a scarce resource whose management should be subject to public surveillance or
control in the intcrest of the nation.”

: ;
““Changes in the usc of land, especially from agricultural to urban, should be subject to
public control and regulation.”” : -

““The uncarned increment resulting from a rise in land values brought about by public
actions or decisions, or general pépulation growth, should be recaptured by public bodies.’’

““Public ownership of land.should be used to secure and control urban expansion, to
implementurban and rural land reforms and to ensure that serviced land is available at price
levels affordable to all.”’ i
‘‘Past patierns of ownership righls should be transformed to match the changing needs of
socicty and be collectively bencficial.” :

!
““Comprehensive information on land capability, characteristics, tenure, use and legisla-
tion should be collected and consiantly updated so thatall citizens and levels of government
can be guided as to thc most bencficial land use allocation and control measures.”’"?

Despite these forward-looking redommendations to the 132 states which took part in the
Vancouver Conference, the de facfo and de jure situation facing the vast majority of the ur-
ban poor in terms of rights to land is far from satisfactory. This occurs, in part, because of
the urban land market which, through prices and government decisions, is such that it does
not allow land 1o be allocated to lhe}poor for the purposes of housing.” Furthermore, the lack
of tenure legalization for inhabitants of ““illegal’’ settlements also acts as a major prohibiting
force. Additionally, the often extreme legal interpretations of the inviolability of private
property found in most legal systems, but particularly in civil and common law systems, is
a further contributing force to the' inappropriate and biased urban land policies prevalent
throughout the world. Of course, there are viable means available which, if carefully and
appropriately applicd, can open up possibilities for wider ownership and tenure of 1and within
human settlcments.? While these have been considered in depth in a variety of contexts, the
central question here concerns the extent to which international human rights law can be used
as an agent to either enforce existing ‘‘good’” laws related to land or to alter land laws which
are at present negatively affecting the status of those inadequately housed. Most areas of the
law concerning land utilization, tenure, planning and so forth are not often covered directly
by the catcgory of human rights law. Indeed, a human right implies a duty by the state to
provide an catitlement 10 its citizens or to refrain from actions negating an entitlement, If we
utilize this point within the concept of land rights or property rights (at the international level
at least) an unfortunate statc of affairs emerges.

Although the UDHR provides in Articlc 17 that: ““Everyone has the right to own property
alone as well as in association with others’” and that: “‘No one shall be arbitrarily deprived
of his property”’, ncither the CCPR nor the CESCR include derivations of this right. Other
instruments enshrining the right o property are the ADRD, the ACHR and the AfCHPR.
Whilc this right has not yet been intcrpreted to oblige governments to provide or allocate
property per se (although this might be implied if read in conjunction with provisions to the
right to housing), thesc derivations of this right are important in that all of them exact limits
on this right. For example, Article 21(1) to (3) of the ACHR states that: ‘(1) Everyone has
the right to the usc and enjoyment of his property. The law may subordinate such use and
enjoyment to the intercsts of socicty. (2) No one shall be deprived of his property except upon
payment of just compensation, for reasons of public utility or social interest ... (3) Usury and
any other form of cxploitation of man by man shall be prohibited by law.”” The ADRD s also
interesting in terms of Article 23 which reveals that: ‘‘Every person has a right to own such
privatc property as mcets the essential needs of decent living and helps to maintain the dig-
nity of the individual and his home.”

‘

Thus, in all these instances, states parties to these instruments containing property rights:

1) cannot infringe the right to own‘l property or land;
2) can limit the absolute nature of ‘property rights in the interests of society; and
3) are not bound necessarily to provide land or property as a mandatory allocation.
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Of coursc, thesc points arc derived solely from the right to property and not housing. ‘
However, if we consider these two rights in terms of their complex interrelationships, it does
appear that the right to property, especially in terms of its potential limitations, can play a
substantial rolc towards the provision of adequate land and housing in urban centres where
itis nccessary. Because the entire notion of land and property rights is a very diverse and
complicated onc, it cannot be covered here in sufficient detail.?? Suffice it to say thatallhough
governments may have the legal option, and perhaps responsibility, of expropriating land for!
the benefit of the socicty at large (e.g. landless slum dwellers and squatters without financial
means Lo acquirc it themselves), powcrf ul clites and landowners, political considerations and
the lack of wherewithal to do so are virtually always seen as more important considerations.

This is not to say that the law prohibits positive initiatives in this regard, however, it does
imply that the potential willingness of public authorities only rarely exists to the necessary
extent.

Incssence, the right to housing coupled with that of property can potentially yield favourable
results in terms of land allocations and tcnure. Yet, owing to blatantly unequal and absolute
perceptions of property throughout the world, it seems advisable to pursue the right to land
or propcerty as an element of the right to housing rather than vice versa. Without a re-
orientation of land laws, many prerequisites of housing rights will continue to be denied. It
is wholly apparcnt that many urban land policies, which are probably best judged by
observing housing conditions in a city, must be seen as almost perpetual failures. And
therefore, as it may be casicr to utilizc human rights law in the context of housing rights rather
than vis-a-vis the right to property, it scems that the latter right should be seen as an important
point of substantiation of housing guarantees. Nevertheless, it is obvious that land pohcnes
and concepts of property ownership will have to be reformulated if housing rights are ever to
be universally realized. While much remains to be done in the context of property rights at
the intcrnational level, states should be urged to seriously consider the statement by the World
Commission on Environment and Devclopment which states: ¢ “When half or more of acity’s
workforce has no chance of obtaining a legal plot on which a house can be built, let alone of
affording to buy or rent a housc legally, the balance between private land-ownership nghls
and the public good must be quickly rethought.”” Indeed, it is time for states to begin utilizing
the restrictive clauses of property rights in the social interests of a state in order to not only
fulfil their obligations to provide housing, but also to provide a dignified life for all.

5.8 The Rights of Women

Although many of the texts comprising international human rights law are couched in sex:stl
terminology, ¢.g. the usc of the terms “‘man’’, “*he’’ or *‘his”, it is self-evident that human
rights apply equally to men and women. The effect of these gender oriented terms has
frequenly relegated the rights of women to a lower degree of importance. Nevertheless, the
last two decades have witnessed an increasing number of initiatives aimed at bridging this
legal gap. Examples of this arc the Declaration on the Elimination of Discrimination Agamst
Womcn of 1967 and the Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW) of 1979, which entered into force in 1981. The latter instrument
forms yet another dircct link in the permeability of rights surrounding the right to housing.
The most important provision in CEDAW in this respect is found in Article 14(2)(h) whlch
provides the following: L
““States partics shall take all appropriate measures to eliminate discrimination against
women in rural arcas in order to ensure, on the basis of equality of men and women, that
they participatc in and bencfit from rural development and, in particular, shall ensure noI
such women the right: ... (h) to enjoy adequate living conditions, particularly in relation to
housing, sanitation, clectricity and water supply, transport and communications.’’ Another
relevant, yet morc general, clause is found within Article 3 which declares that “... staté
parties shall take in all ficlds, in particular in the political, social, economic and cultural
ficlds, all appropriatc mcasures, including legislation, to ensure the full development and
advancement of women, for the purpose of guaranteeing them the exercise and enjoyment
of human rights and fundamental frccdoms on a basis of equality with men.’

Thercfore, viewed in the context of the permeability factor the rights of women under
CEDAW can be utilized to substantiate the claim to housing rights and their componems.I
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Economic, Social and Cultural Rights

Because the right 1o housing is contained in this category of rights, it is to be expected that |
a number of other component rights in this area should be strongly linked to it. Indeed, the
rights to work, health, environmental hygiene/quality and development could each be drawn
upon in order to substantiatc housing rights and to guarantee a holistic approach to human
settlement policies.

5.9 The Right to Work ;
The right to work is found within mogt of thc human rights texts concerned with the protection
of economic, social and cultural rights such as the CESCR, the ESC and the AfCHPR, as well
as being implicit in many of the texts adopted by the ILO. This norm is linked to the right
1o housing in a number of ways, two of which demand discussion. Firstly, the concept of
decent work or employment as a right of all individuals, if fully implemented would
obviously contribute significantly to at least the partial fulfilment of the right to housing.
However, the right to work, which necessarily includes the right of everyone to the
opportunity to gain his or her living by work which he or she freely accepts or chooses,
remains a dream to millions throughout the world, north and south alike. One net result of
the deprivation of this right is the frequent inability to afford an adequate home or land upon
which to build one. When satisfactory employment is either scarce or non-existent, those
requiring work will frcquently turn to the “‘informal sector’” or *‘petty commodity sector’
in search of ameans of livelihood.? Within this largely individualized realm of employment,
the often paliry sum carned is all too often barely enough to make ends meet. This
consequently has an impact upon the quality of housing available to those employed in the
sector which is so bencficial to the upper and middle classes of any society.% Because there
is such a high dcgree of insecurity in this type of employment, due to fluctuating levels of
income, the often *‘illegal’” nature of the work because of the lack of official permits and so
on, it is made all the more difficult to find adequate accommodation. Thus, we can see the
importance of thcavailability of sufficient employment towards securing the right to housing.
The other important way in which {thc right to work is inextricably linked to the right to
housing is in the proximity of employmcnt options to housing. As the majority of those living
irf inadcquate conditions are impoverished and without sufficient social or economic
opportunitics, if cmployment possibilities are not close by they may not be able to work
because of the high costs of transportation to and from the locations involved. As stated
earlier ILO Recommendation 115 provides that * ‘workers” housing should, in so far as is prac-
ticable and taking into account available public and private transport facilities, be within easy
reach of places of cmployment.”” Thus, by supporting the claim of the necessity of local em-
ployment options, this recommendation can be uscd to legally substantiate it. Moreover,
when this instrument is revised, it is possible that this legal argument will gain additional
credibility. .

The second point here concerns the Bombay Pavement Dwellers Case in which a central ar-
gument by the plaintiffs focused upon the guarantee of the right to work, utilizing the right
tolifeas found in Article 21 of the Indian Constitution. In arguing that the pavement dwellers’
right to livelihood would be violated if they were removed from their settlements, their
lawyers had a certain degree of success.?

5.10 The Right to Health
| ’ .

Without the services inherent in the right to adequate shelter, such as potable or piped water,
sewers, hygicnic mcans of disposing of waste, as well as those structural elements required
for a home to be considercd adequate, standards of health decrease sharply. Acute respira-
tory discascs, tuberculosis, intestinal parasites and discases linked to poor sanitation and
contaminated drinking water (diarrhoca, dysentery, hepatitis and typhoid) are normally
endemic: they are one of the major causcs of illness and death, especially among children.?
Thesc factors have been recognized for some time and can be found within a series of human
rights instruments, often together with the right to housing. These two rights are considered
together in the UDHR (Art. 25) and thc ADRD (Art. 11), while theright to health is considered
alone in thc CESCR (Art. 12), the ESC (Art. 11) and the AfCHPR (Art. 16). If we consider
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Article 12 of the CECSR wec can obscrve that governmental responsibility in the context of
health as it relates to housing is substantial, It provides that:

‘1) The statcs partics to the present covenant recognize the right of everyone to the enjoy-
ment of the highest attainable standard of physical and mental health.

2) The steps to be taken by the states parties to the covenant to achieve the full realuauon
of this right shall include those necessary for: a) the provision for the reduction of the
still birth rate and of infant mortality and for the healthy development of the child; b)
the improvement of all aspects of environmental and industrial hygiene; c) the preven-
tion, treatment and control of epidemic, endemic, occupational and other diseases; and
d) the creation of conditions which would ensure all medical service and medical
attention in the event of sickness.”’ l

This entire article, but espccially the latter four points are clearly relevant to housing
concerns. Arguably, if a government implemented an enabling approach towards improving
housing conditions, many hcalth concerns would decrease and be prevented in the future. In
this way of prioritizing the right to housing, many attributes of the right to health would also
become more of a reality. At the same time, if an increasing emphasis were placed upon
achieving hcalth rights, many of the componcm clements of the right to adequate housing

could be actualized. , _ "

5.11 The Right to Environmental Hygiene/Quality

Linked dircctly to both the right to housing and the right to health, the level of envnronmenlal
hygienc or quality existing in human settiements will contribute to the establishment of
adequatc housing conditions. Side by side with the problems associated with poor health anId
housing are the multi-dimensional environmental problems which only worsen the situation.

Indecd, the most environmentally unbalanced areas of urban centres in the developing world
are often where most of the urban poor are forced by circumstance to live: beside polluting
or hazardous industrics, on hillsides prone to crosion or land slides, flood plains, rivers or
streams overflowing with filth and sewage and so on. They are least lnkely to be evicted from
such undcsirable sitcs. _ '

Inlegal tcrms, although thc human right to environmental hygiene/quality does exist to some
degree, this right remains underdeveloped. The CESCR enshrines the right to envnronmental
hygienc in Articlc 12, yet in rather imprecisc terms, whereas the AfCHPR is the only other
human rights instrument which formally guarantees to Africans a ‘‘right to a general
satisfactory cnvironment favourable to their development.” To a certain degree, elements
of thisright can be obscrved in Article 11 of the ESC, which in its guidelines for states’ reports
on the right to health, requests states parties to provide information on measures taken o
reduce pollution.” ;"
Because so many of the health problems associated with inadequate shelter are environmen-
tally based, an cffcctive policy would be to focus greater attention and financial resources
towards solving the cnvironmental dilemmas so prevalent in slum settlements. Many of thes_e
measurcs would be of aservice nature (piped water, sewers, drainage etc.) which are inherer}t
elements of the right to housing. Thus one could argue that if more attention were paid to
housing rights and nccds, many of the environmental problems associated with them woulp
diminish significantly. Furthermore, sustainable environmental policies aimed in this
direction could also accomplish this. However the problem is perceived though, it is perfectly
clear that many of the clements comprising the right to housing are also found within the
emergent right to cnvironmental quality.

5.12 The Right to Development - ' !

The right to development has been the subject of much debate in recent years, partly because
the economic circumstances of many of the world’s states are such that they deprive lhejr
inhabitants of many of their rights of all kinds, but partly also because some programmes for
the economic development of such countries may themselves result in major violations of
human rights and fundamental freedoms for those inhabitants.”® After a number of years of
work on the draft text and general definition of the right to development, a declaration on the
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right to development was cvemuaily adopted by the UNGA in late 1986. Within this
comprehensive declaration, which brings together for the first time a concise instrument,
some allusions are made to the express links beiween the right to housing and that of
development. Inaddition to the often cited interdependence of all rights within the preamble
and substantive realms of the declaration, it also declares the important element of popular
participation in the contextof developmem For instance, Article 1 provides that **... the right
to development is an inalicnable human right by virtue of which every human person and all
peoples arc entitled to participate in, contribute to and enjoy economic, social, cultural and
political development in which all human rights and fundamental freedoms can be fully
realized.”’® In more specific terms, Article 8 of this unique instrument provides a wide-
ranging and positive rc-affirmation of the right to housing. It provides:

““States should undertake, at the national level, all necessary measures for the realization
of the right to development and shall cnsure, inter alia, equality of opportunity forall in their
access 1o basic resources, education, health services, food, housing, employment and the
fair distribution of income. Efl[ ecuve measures should be undertaken to ensure that women
have an active role in the developrent process. Appropriate economic and social reforms
should be made with a view to eradicating social injustices. 2) States should encourage
popular participation in all spheres as an important factor in development and in the full
realization of all human rights.””
Thus, in addition to rc-affirming thé central place of housing in overall economic develop-
ment, this article also lays down other crucial points such as equality of opportunity, the
important role of women, cconomic and social reforms, the eradication of all social injustice
and popular participation, all of whi‘ch form the core elements of the right to development.

* The provisions concerning state obligations are also noteworthy. For example, in Article 3

it is'laid out that *... states have the primary responsibility for the creation of national and
international conditions favourable to the realization of the right to development ...”” While
the following article enshrincs that *“... statcs have the duty to take steps, individually and
collectively, to formulate international development policies with a view to facilitating the
full realization of the right to development ...”” Finally, in the lastarticle it is stated that states
should take steps *... to cnsurc the full excrcise and progressive enhancement of the right to
development, including the formulation, adoption and implementation of policy, legislation
and other measures at the national and international levels.”’
. | .

As this declaration was adopted by the overwhelming vote of 146 for, 1 against and 8
abstaining, the intcrnational consensus concerning this continually developing human right
is apparent.® Yet although a relatively commendable definition of development.is used
within this text, and the state obligations at both the national and international level are
comparatively precisc for this cxpansive legal entitlement, the extent to which this declara-
tion will be adhered to by statcs and the degrec to which it will be prioritized remain to be seen.
In a legal sensc the declaration has some weak points such as the frequent use of the term
“‘should’” in placc of thc more obligatory ‘‘shall’” and its status as a declaration. It is
nevertheless of real significance to the international recognition and encouragement of the
right 1o housing, among other rights.

In addition to this recent articulation of the right to development, the Bangul Charter
(AfCHPR) is thc only major human rlghts instrumcnt whnch declares the evidence of this right
in Articlc 22.

The encapsulation of basic nceds, popular participation, equality of opportumty and so forth
within the context of the right to development is a favourable occurrence in international
human rights law. This approach towards dcvelopment, based upon the indivisibility and-
interdcpendence of rights, signifies legal acceptance and affirmation of the concept of the
permeability of rights. As such, the right 1o development can act, as a focal point towards
committing governments to promote and act with this awareness of the notion of permeability
in mind. Indeed, cach of the rights discussed in this section relate both to the right to housing -
and development. Housing correlates distinctively to the right to development and to the
unified and equal approach to the implcmentation of all human rights.

Thus, this section has revealed the links between the right to adequate housing and some other
existing rights. We have observed how both views of the permeability of rights can poten-
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tially contribute to the full realization of this right. Circumstances, location, and other fac-
tors will largely determinc where and when one or the other approach may be warran.teq.
However, it should be stressed that cach approach is applicable and can be equally effecuvc?’.

|

Now that the rigﬁts to housing found at the international level and, to a lesser extent, at the
national level have been delineated we can look at how these rights can be implemented, re-
spected and ensured.?® The following sections will look at the implementation of the right t?
housing (scction six), the determination of a violation of this right (section seven), the role
that NGOs and community based organizations can play in monitoring and implementing this
norm (scction cight) and, finally, a tenative definition of the component parts of the right to
housing applicablc cqually throughout the international community will be given.
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Section Six |

The Enforcement and Implementation
of Housing Rights
|

The active cnforcement of human rights in general, and housing rights in particular, is not an
easy matter. In some cascs it is relatively simple but, in most instances, there are difficulties.
Many rcasons contribute to this, not least of which is that the notion of state sovereignty is
still the driving force behind international law. Although total sovereignty is no longer
possible, viablc or desirable, one still hears this argument when states are accused of violating
human rights in their own country.. Additionally, Article 2(7) of the UN Charter (although
the strength of this article is also weakening) precludes UN interference in matters within the
domestic jurisdiction of states. Nevertheless, these limitations are not nearly as powerful now
as they were in the past and, as such; the UN annually calls upon specific states to halt human
rights violations. ‘

We must also grapple with the fact that economic, social and cultural rights are different from
civil and political rights, yet equal in terms of status and importance. The latter category are
generally (though not entirely) enforceable in a court, while some aspects of housing rights
may be and others not. Yet, too many people who are unaware of the law do not perceive
housing as a human right. This, however, is changing. One also frequently hears
“‘international law is worthless, it’s unenforceable ... you can’t puta government in prison!! ™’
which holds a certain degree of truth. Itis arguable that the reason why many states get away
with so many human and housing rights violations is simply because far too few people in
organizations know that thesc states actually have international obligations. In many cases
states are simply not held accountable, at the international as well as the national level. It
should be stressed that statcs, when confronted with their legal obligations and alleged
violations of these, will not deny their legal obligations to house their citizens but will deny
the allegations of abusc. A great deal of the validity of international human rights law rests
with the reality that the enforcement of many of the norms will depend on how much
embarrassment, public pressure and international condemnation a state is willing to take.
Very often, these tactics persuade governments (o change. :

Moreover, we cannot make the mistake of assuming that international law, its procedures,
norms, cnforceability ctc. are precisely the same as domestic legal systems. While many of
the underlying principles of law are common to cach, fundamental differences remain.
Finally, it is rarc (but it docs occur) that international or regional human rights judicial bodies
have the legal power to force a state to act in a certain way. Although the decisions,
recommendations, suggestions etc. of these bodies may be legally binding, good faith by the
government concerned rather than physical threat is the major force. Thus, the system is
imperfcct, as arc all systems. One must be aware of the shortcomings of this legal system
when engaging its various mechanisms and procedures. However, the system continues to
develop in positive dircctions and, assuredly, in the sense of housing rights enforcement car
be bencficial through intelligent usc.

; _
6.1 The Committee on Economic, Social and Cultural Rights

The body in charge of assisting the;Economic and Social Council of the UN (ECOSOC) in
monitoring statcs partics’ compliance with their obligations under. the CESCR is the
Committee on Economic, Social and Cultural Rights.! Although the covenant entered into
force in 1976, the committce only began its work in 1987.2 Prior to the formation of this body,
the monitoring of this instrument was carried out by the much criticized * ‘Sessional Working
Group®’ from 1979-1982 and thereafter by the *“Sessional Working Group of Governmental
Experts’’ from 1983-1986. After several years of rather dubious monitoring of the covenant,

_criticism from all scctors was so abundant that a new .committee with more expertise,

independence and a reviewed mandate was deemed necessary by the organs of the UN. At
present the committee is composed of 18 independent * ‘experts with recognized competence
in the ficld of human rights, serving in their personal capacity.””> They meet annually for
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. N
thrce weeks. The committee has a variety of tasks entrusted to it, as well as numerous
challenges confronting it. Some of these, which pertain directly to the right to housing, woul(ll
include: -

1) the analysis of states’ reports on Artlcle 11(1) as required under Articles 16-22 of the
CESCR; ’

2) clarifying the content of the right to housing;

3) facilitating greater input from NGOs concerned with housing issues; and |

4) devcloping improved levels of co-operation with the specialized agencies of the UN,
particularly the ILO and WHO. |

In more gencral terms, the committee will be challenged to instigate for itself more cffectivf:
procedures and more cfficient ways of carrying out their mandate, as well as attempting o
shed the discouraging image passed on to it by its predecessors. Because of the primary
significance of the covenant to the right to housing it will now be useful to discuss each of
these four points in detail. l

6.1.1 The Committee and States’ Reports

The sole mechanism within the covenant designed to monitor compliance with this instrut
mentis the reporting procedure. Due to the nature of the CESCR, there are no means available
for individual or inter-state complaints. Rather, under Article 16(1) states are to report ‘...
on the measures which they have adopted and the progress made in achieving the observance
of the rights recognized®” in the covenant. This provision is supplemented by article 17(2)
which provides that **rcports may indicate factors and difficulties affecting the degree of ful;—
filment of obligations ..."” States present reports every five years, including analyses of the

measures taken to implement Articles 6-15. u

In general terms the reporting procedure under the CESCR has been replete with a dlversuy
of problems. In addition to the inadequacy or insufficiency of information contained in many
reports, many statcs have either been late in submitting their reports or have provided no
reportatall.* Morcover, the cxamination of reports by the sessional working groups entrusted
with monitoring them has been described, quite correctly, as being ‘... cursory, superfncnal
and politicized ... It has ncither cstablished standards for evaluating reporls nor reached any
conclusions regarding its examination of rcports” 5 Indeed, unforgivable inadequacy was a
central rcason for the decision to establish the new and different committee. As is evident,
therefore, onc of the foremost responsibilities of the committee will be to encourage more
meaningful reporting by statcs, as it is not the concept of reporting that is at fault. Effectwe
reporting can creatc a good degree of dialogue between states and a monitoring body whlch
over time, can yield a relatively succinctimpression as to the wherewithal possessed by states
to fulfil their international legal obligations. Up until now, states parties have been glven
essentially a free reign to detcrmine for themselves the type and manner of reports they decide
to submit. This, in spltc of guidelines issued to direct states towards a relatively balanced
approach to reporting.” Nevertheless, as Philip Alston, the rapporteur of the committce has
pointed out, *“... the preparation and submission of reports by statcs can serve a variety of
potentially posmvc functions.”’® Among these, he notes that reports can be a useful tool
attempting to: ||
““1) raisc the consciousncss of government officials by obliging them toundertake regularly
a carcful comparison of treaty obligations with domestic laws and practices; I
2) facilitate ‘principled decision-making by requiring the preparation of integrated
statements of government policy in a given social or economic sector; .
3) provide the basis for, and to stimulate the holding of, public debates as to the appropn-
atencss of existing policies, by providing an opportunity for diverse sectors of socnety
to make an input into, and perhaps to comment upon, the government’s assessment of
the situation; ||
4) providc the basis on which the relevant international supervisory organs can effectively
monitor the exicnt of a state’s compliance with its obligations; [
5) provide a mechanism by which to develop a better understanding of the common
problems faced by states and to identify the most appropriate means by which the
international community might assist statcs to fulfil their obligations; and
6) reaffirm the credibility of the international implementation system by demonstrating
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that states cannot ignore their trcaty obligations with impunity.””®
f
These potentially pesitive functions show that itis certainly not the concept of reporting itself
which is inherently to blame for the'negative image of the monitoring procedures used under
the CECSR. 1t is important to recall that reporting procedures are largely designed to
facilitate dialoguc and to supply important information - it is essentially a non-adversarial
approach. This approach, in theory, was intended in part to inhibit reporting from being laden
with highly general and often utopian sounding remarks implying that a state has perfectly
implemented all of the rights under the covenant. However, if reporting procedures were
viewed more along the lines of the six points noted above, this type of behaviour could be
minimized substantially. This is, however, not to say that the committee, by applying anon-
confrontational approach, should not be able at the same time to establish the existence of
gross violations of housing rights and seek ways to rectify these compliance inadequacies.

Thus, the committce could auempt to reorganize the reporting procedures in such a way as
to enhance the effcctivencss of their role. For instance, the reformulation of the guidelines
narrows the principal range of issues. This will, in turn, cnable states to more easily identify
““benchmarks’” and minimum standards which they consider to be the base requirements for
each right, as well as addressing the problems faced by the most disadvantaged groups within
their socictics.!” Among some of the guideline changes which have been incorporated are:
the degree of urbanization in a country, with indications on the developments since the last
report and futurc prospects; information on population growth and future prospects; the level
of population considered to be living in inadequate shelter conditions as well as categories
concerning the most disadvantaged sectors in socicty, for instance the totally homeless; the
percentage of homes with access toadequate services; the percentage of people living in pre-
carious situations, for cxample close to factories, polluting industries, or on flood plains; the
situation regarding hcalth centres, schools, employment opportunities etc.; legislation
concerning protection against eviction; legislation on land expropriation and on the right to
choose forms of social and comr'nunity organization for building planning and use of
materials; legislation aimed at preventing land speculation; legislation on land rights and the
availability of land for low-income houscholds; legislation on the prevention of discrimina-
tion in housing matters; the degrece to which housing programmes have benefited the urban
poor; the amount of forcign assistance and loans to be used for housing projects; an
assessment of futurc necds of this type of aid and so forth.

Finally, the committce could also urge states to include in their reports those * *factors and dif-
ficulties affecting the degree of fulfilment of obligations’” contained in the covenant, as is
requested in Article 17(2). This once again brings us back to the question of the non-
adversarial approach taken by thé commitiee and all bodies concerned with examining
reports. The greater the degree of mutual trust between the committec and states, the more
willing statcs will be to refer (o the difficultics they have had in this respect.

The final point concerning states’ reports deals with the follow-up of the examinations of
these reports. One method by which the committee follows up a report consists of responses
by state representatives 1o questions posed by members of the committee. One suggestion for
improving this mcthod is to designate one member or a small group of members to have
responsibility for questioning governmental experts on specific rights. In this way, commit-
tee members would be in a better position to analyze effectively the degree to which a state
has complicd with their obligations; A second follow-up procedure consists of a* ‘summary’’
of the consideration of cach state’s report, which is included in the annual report of the
committce. These methods, however, do little to encourage states to take the action necessary
for implcmenting thosc rights which have not as yet been implemented. Lastly, and most
importantly for the right to housing, would be the adoption of a *‘general comment’’ on the
right to housing which would clarify the position of the law as it concerns this right, as well
as acling as a mcasurcment from which to judge either compliance or non-compliance with
a state’s obligations. Every possibility exists that an attempt will be made to adopt such a
comment at the committee’s 1992 session.

6.1.2 Claritying the Right to Housing

As was discussed in scction three, detcrmining the contents and thus clarifying aright is a tre-
mendously important prerequisite: to implementing these same rights. As we also noted,
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deriving the contents of the right to housing and many economic, social or cultural rights for
that matter, is a far from easy task. In contrast to many of the norms found in instruments
concerned with civil and political rights, there exists comparatively little domestic jurispru-
dence for the other set of rights. As Alston has stated “‘this is still the case today so that
international lawyers sceking cnlightenment as to the meaning of rights such as thosé
pertaining to food, education, health care, clothing and shelter will find little guidance 1111
national law.”’"!  Morcover, this task is also made difficult due to the failure of the
international commumty to develop legal elaborations of any significance on many of thé
rights found in the CESCR since its adoption in 1966.'2 Thus, the committee has a formidable
task awaiting Lhcm Nevertheless, scveral options are clear which, if utilized effectively by
the committee, could result in 2 much greater understandmg of the Contents of the right 0
housing. }

Becausc so little has been done in this regard up until now, one option open to the committeé
and the states partics (o the covenant is to identify the main requirements of particular rlghts
once they have been recognized. Obviously, if the contents of a right are not established, ll
will be practically impossible to enforce any given right. Each right must therefore have a
minimum entitlement, without which a state party would be considered to be violating i

obligations. Therc arc several ways in which this can be accomplished. Firstly, states could
be requested to tell the committce whether efforts have been made nationally to define the
right to housing. Then, the committce could systematize their examination of reports with
a view (o deriving corc requirements from this and also from the manner in which questlons
are asked of governmental representatives. Thirdly, the committee or individual member§
could prepare *‘general comments’” on the right to housing, acceptable to all members, whlcl?
could contain the corc of the right to housing and other associated issues. As noted above,
another option which could clarify the contents of the right to housing could be thé
appointment of onc commitice member (o become a ‘‘expert’’ on this right and thus focus
upon this right when consideration of states’ reports is on the agenda. Notwithstanding Wthh
method is cventually chosen, it will greatly enhance the effectiveness of the commitiee, as
well as creating more favourable legal conditions towards realizing the right to housing. By
having a workablec sct of requirements as to the content of the right to housing, the committee
will be in a much better position to analyze the states’ reports, to question those state repre-
sentatives prescnting these reports and (o devise ways in which greater respect for the right
to housing can be auained. H

6.1.3 NGO Input

It has been stated that *“... the most glaringly inadequate aspect of the covenants’ reporting

“and supervisory proccdurcs is the fact that no provision is made for input to be received from

NGOs.”"* There were proposals for the inclusion of NGO participation during the drafung
proccess, but these were voted down.'* Despitc this, there is increasing room for NGOs to
manocuvre.

The desirability of NGO participation within the human rights bodies of the UN is unques:
tionable. Indecd, NGOs have been regularly participating in many of these bodies for years|
particularly within the Sub-Commission for the Prevention and Against Discrimination of
Minorities and the Commission on Human Rights. Although there is no mention of the role
that thesc groups could play in monitoring or assisting in the implementation of the CESCR,

this is not necessarily surprising. For instance, neither the CCPR or CERD provide for the
submission of information by NGOs. However, this lack of formal status has not prevented
these organizations from providing information to the relevant committees. Indeed, wnhout
access 1o the valuablc information which can be offered by NGOs, the credibility of the
monitoring process is substantially diminished. It is a general rule that states cannot be ex-
pected tocriticize themselves on their human rights record, especially in the eyes of the inter-
national community. NGOs can often provide sources of alternative information to
monitoring bodies, as well as at least partially guarantecing that governments are ngorousl)i
questioned about their measures for implementing their international legal obligations. In the
case of the Committee on Economic, Social and Cultural Rights the role that NGOs could play
is substantial because of the differences between NGO participation in this body as opposed
to those bodies where an examination of civil and political rights takes place.

Firstly, there arc a far grcater number of NGOs which possess information on govemmentaﬁ
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practices relating to economic, social and cultural matters than on questions relating to clas-
sical human rights. Morcover, while information concerning violations of civil and political
rights is often prescnted in an adveérsarial fashion, information about rights such as the right
to housing can often be presented in a less confrontational manner. Thus, as the rapporteur
of the committce has argued: ‘Statcs should not entertain the same reservations about
allowing NGO access to the ncw committee as they apparently do with respect to other
bodics.’’' Another point is that, whcrcas other monitoring bodies of human rights instru-
ments normally derive their existence*from the treaty itself, the committee has the task of
assisting ECOSOC with the momtormg of the covenant.'s Stemming from this, ECOSOChas
the ability to definc its own mandate not being bound by the provisions of the covenant in this
regard, thus, returning 1o NGO access to the committee. Two strong legal arguments seem
tosupport this. First, Article 71 of the UN Charter auihorizes the council to “*... make suitable
arrangcments for consultation with NGOs which are concerned with matters within its com-
petence.”’!” And secondly, these arrangements have been laid out in ECOSOC Resolution
1296(XLIV), in which the desirability of NGO participation *‘for the purpose of enabling the
council or one of its bodies o sectire expert information or advice from organizations having
special competence and to cnable organizations which represent important clements of public
opinion in a large number of countrics to express their views”’, is enshrined.'® As such, NGOs
are legally capablc of forwarding writtcn submissions to the committee, pertinent to its work.
This resolution probably would cnable NGOs to make oral presentations as well. In spite of
this though, one of the topics which attracted a great deal of heated debate during the first
session of thc committee concerned the role of NGOs.!* Nevertheless, several written
submissions were sent {o the committce for its consideration in their second session in 1988.
One submission by Habitat International Coalition (HIC) requested the committee to appro-
priately reorient the guidelines for states’ reports, to request states parties to réport upon
measures they have undertaken to assist community based organizations in realizing the right
to housing for their constituents and to look into the question of mass forced evictions. The
committee did not measurably act upon this statement by HIC, merely stating in their report
of 1988 that *‘... several NGOs in consullauve status had submitted written statements at its
second session and that these had assisted the committee in it work.”*?

Howevecr, since 1989 and the Commiucc’s third session, HIC has had increasing success in
encouraging the Commitiec to undertake positive actions concerning housing rights. Due to-
pressure from HIC, the Committee has, among other things:

1) rc-oricntated the guidelines on housmg rights to much more adcquately reflect the true
concerns of this right;-

2) held a **gencral discussion’” on housing rights.during its 4th session (1990) at which HIC
was askcd 1o madc an oral submission;

3) continucd to ask more forceful qucstions to Governments appearing before them on both
housing rights in general, and evictions in particular; and

4) declared onc State to be in violation of the Covenant and housing rights obligations due
to mass evictions in the country (Dominican Republic).

6.1.4 The Specialized Agencies

In Articles 18 to 22 of the covenant, provisions have been made concerning the role of the spe-
cialized agencics and the Commission on Human Rights in the implementation of this impor-
tant text. In Article 18 ECOSOC “*... may make arrangements with the specialized agencies
in respect of their reporting to it on the progress made in achieving the observance of the
provisions of the present covenant falling within the scope of their activities.”” Whereas
Article 20 declares that ‘... the specialized agencies concerned may submit comments to the
ECOSOC on any gencral rccommenidations under Article 19.”” This latter article establishes
the potential rolc of thc Commission on Human Rights by providing that the ECOSOC may
transmit to the commission for study and general recommendation states’ reports required
under the CESCR. !

Yet, despite the potential of these bodies, the record so far has been generally poor. Of the
specialized agencics, the ILO, WHO, FAO and UNESCO, only the ILO has made a
substantial and comprchensive contribution towards assisting with the implementation of the
CESCR. However, ¢ven these contributions have varied considerably over the last ten years.
With regard to the ILO’s participation in this arca, Alston has purported that the ILO *“... by
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'virtue of its extensive body of detailed standards, its long experience and its sophisticaledll

supervisory machincry is best placed 1o make a crucial contribution to implementation of the'!
covenant, but has become somewhat disillusioned by the very low rate of return which its past
cfforts have produced.”” This is, of course, dishcartening particularly in view of the potential
role which could be played by thc UN Commission on Human Settlements through the ILO, |
in strengthcning the monitoring procedures. Because the ILO is capable, through the!
Committee of Experts on the Application of Conventions and Recommendations and other
bodics, of submitting reports regarding the implementation of the covenant related o thelr
mandatc, their rolc regarding housing rights could constitute an important contribution. As
a 1987 rcsolution by lhc International Labour Conference instructs the Director-General of
the ILO to, inter alia , **... strengthen working relationships and co-ordination between the
ILO and other UN agcncncs concerned with worker’s housing, especially the UN Centre for
Human Scttlements, in conformity with the Memorandum of Understanding signed in 1983‘
concerning co-opcration between the two organizations,’ it seems possible that the ILO
certainly has the option to forward reports, following consultation with the UNCHS on the
compliancc of statcs with their obligations towards the right to housing in Article 11(1). ||

In terms of the role of the Commission on Human Rights in the monitoring process of the
CESCR, the record is not much better. In fact, although Article 19 enables ECOSOC (the
body to whom the commission is responsible) to transmit states’ reports to the commission
for study and general recommendations, this has yet to be done. As such, no recommenda-
tions have been made in this way by the commission. Thus, in spite of the commission nself
asserting that its role in implementing the covenant would be an important one and that lt
expressed a strong willingness to assist the ECOSOC in accordance with Article 19
immediatcly following the entrance into force of the covenant in 1976, nothing has really
emcrged.? Therefore, ‘... the commission’s already overcrowded agenda, its general fallure
to take cconomic, soual and cultural rights very seriously and the undoubted need for
specialist cxpertisc in monitoring such rights would all scem to confirm the wisdom of that
approach now that thc committce has been given the principal responsibility. 22 u

Thus, the historical practice of the specialized agencies, with the occasional exception of the
ILO and the non-dircct involvement of the Commission on Human Rights gives no indication
of optimism for the future. It is hoped however, that the committee will atlempt to encour;
age the agencics and the commission 10 act as their expertise and experience could be o{
enormous use (o the committee, both in terms of supervision as well as a better clarification
of the right to housing. Although the committce has not yet achieved great success concern-
ing housing rights, in many ways this is thc most important body at the international level
which actually monitors compliance and/or non-compliance with this legal duty. The room
for manocuvrability by NGOs and community based organizations within the committee 1s
increasing and the amount which could be done by these groups is a good deal more than
history suggests. If NGOs concerned with housing rights can develop a good relauonshlp
with the commitiee, it is likely that the work of this body vis-a-vis housing rights can produce
results.

6.2 Complaints and Communications

In addition to the rolc of the Commitiec on Economic, Social and Cultural Rights in 1mple—
menting the right 1o housing at the international level, there are several other organs entrust

with the monitoring and supcrvision of human rights instruments which could be of poten-
tial usc to victims claiming violations of their rights to housing. Such procedures are apparcm
within the ILO (concerning ‘‘represcntations’ and ‘‘complaints’’ and being monitored by
the Committce of Experts on the Application of Conventions and Rccommendations); the
OAS (concerning communications and being monitored by the Inter-American Commlssmn
on Human Rights and the Inter-American Court on Human Rights); the OAU (concemiqg
communications and being monitored by the African Commission on Human and Peoples’
Rights); and the Council of Europe (concerning communications and being monitored by the
Europcan Commission on Human Rights and the European Court on Human Rights).”
Morcover, under scveral international treatics, monitoring bodies have been created. This i is
the casc under the CCPR with the Human Rights Committee and under the CERD with the
Committce on the Elimination of Racial Discrimination. Each of these bodies possesses
detailed mandates and functions towards cnsuring compliance with international human
rights instruments. As the differences between these various bodics are substantial, spaﬁc
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constraints do not allow a detailed overview here. However, some general remarks can be
madc which will give some 1mpreSs1on of the potential worth of these bodies in terms of the
right to housing.
First most of these organs are entrusted with monitoring states’ reports under the specific in-
struments which arc forwarded by states and contain the various measures they have
undertaken in order to fulfil thci} legal obligations concerning the rights found in any
particular instrument. This is the case in the ILO, the OAS, the OAU, the CCPR and CERD.
Although this is not always carricd through with great zeal, these bodies can assist states with
amy problems they may have in implementing their duties, based upon examination of these
reports.
Secondly, many of these organs have the mandate to receive individual and group complaints
alleging violations by states of their rights under a certain treaty. This is the case with all of
the above examples. In some cascs such as under the CCPR, the ECHR and the CERD states
must, in addition to ratifying the treaty concerned, also declare recognition of the monitoring
body’s right to reccive individual complaints. In some instances, such as for the OAS, OAU
and the ILO, no formal declaration is required. If it is legally possible for a complaint to be
brought by an individual or group of individuals, the standard practice is that several
admissibility requirements must be satisficd before the monitoring body involved will accept
the casc. The most important of thése arc the exhaustion of local legal remedies for the case,
the compatibility of the complaint with the norms found in the relevant instrument, the fact ~
that the submission must normally nol be anonymous, must be in writing and so on. In some
cases these requircments are quitc strict, such as under the ECHR, whereas in other instances
they arc less restrictive, for instance under the ILO.
Additionally, all of these organs have the mandate, which in some cases requires a special .
declaration of compcetence, o receive inter-state complaints.  These consist of formal
complaints by onc statc against anothcr alleging non-compliance by the latter state of any
norm or norms found within a treaty to which both states are states partics. However, in terms
of the right to housing it is unlikely that any such complaint would be filed.?

In general terms, the filing of a communication, complaint or petition to one of the aforemen-
tioned organs significs a final resort to justice. ‘Indeed, the vast majority of legal work and
enforccment of obligations must be donc at the national level. Nevertheless, if national
systems of law do not give satisfaction to a victim of violation, at least other options exist at
the intcrnational level. The main importance of these various procedural options in terms of
the right to housing is the potential role they can play towards obtaining compliance with civil
and political rights. As such, they can be potentially useful in the quest for housing rights with .
regard o many of the rights discussed in Scction five, the permeability of rights. Should the
necessity arise for such acommunication, care should be taken and legal consultations would
be highly recommended prior to an actual submission thereof.

6.3 UN Organs and Bodies
In addition to the various legal procedurcs justnoted, a number of other UN organs could also
be utilized by housing rights advocates. In many ways these are preferable to the more con-
frontational aspccts of those proccdurcs where complaints can be put forward. In the human
rights context, ECOSOC, the Commission on Human Rights and the Sub-Commission are the
main bodics. Whereas the Commission on Human Settlecments and other various UN organs
could also play a supplementary role. Each of these provide direct access to NGOs, thereby
enhancing their prospective assisLa?ce with the question of housing rights.

6.3.1 The Economic and Social Council (ECOSOC)

The Economic and Social Council derives its existence from Chapter X of the UN Charter,
being composed of 27 UN member states. Itis the parent body of the Commission on Human
Rights and is gencrally cmpowered to ‘... make recommendations for the purpose of
promoting respect for, and observance of, human rights and fundamental freedoms for all.”’
Although the Commission on Human Rights and the Sub-Commission carry out most of the
work concerning human rights, the ECOSOC itself has additional roles which are pertinent
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to the realization of the right to housing. This is particularly true with regard to states’ reports
under the CESCR, under which instrument, ECOSOC possesses a variety of functions.”
Despite these many options, however, the ECOSOC has been slow in actually fulfilling themu.
As shown in Section 3.1.2, the ECOSOC has been forthcoming with resolutions concerning
housing rights and every attempt should be made by NGOs to encourage them to continue in
this direction, as well as urging this body to become more active in its monitoring of states’
reports under the CESCR. "

€

6.3.2 The Commission on Human Rights

Section 3.1.2 revealed some recent commission initiatives regarding the right to housing ars
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aresult of the IYSH. However, with the exception of the resolutions on the realization of the
right to housing of 1986 and 1987, this inter-governmental body has been essentially, inef-
fective in specific terms concerning the right to adequate housing. Nonetheless, NGOs with
consultative status could urge the following action:

1) the adoption of resolutions containing delincations of housing rights, rather than merely
reaffirmations of this right, and rcsoluuons condcmnmg mass forced evictions;
2) the coverage of the right 1o housm g by the commission’s working groups on the right to
development, the rights of the child and the rights of minorities;
3) undcertaking of studics and recommendations on any states’ reports submitted to them by
. ECOSOC which concern Articles 10-12 of the CESCR and they should urge the ECOSOC
to begin this practice; and other initiatives in this direction.
i . .
Therc arc a varicty of means at the disposal of NGOs which can be used to pressurize the com-
mission into undertaking. more positive action. Written submissions can be sent to the
commission concerning any relevant element of the right to housing or human rights in gen-
eral.? Ifan NGO is present at sessions of this body they can give oral submissions on the right
to housing in a more dctailed mannér than is normally the case with written ones. Moreover,
if an NGO is present, a perfect opportunity exists for the convening of informal workshops
on the right o housing to which members of the commission and other states could be invited.
Frequcnl lobbymg of commission mcmbers could also take place in and around the
commission’s mcetings. These few examples are illustrative of the many ways in which
NGOs can attempt to shape the agenda and action of the commission in an attempt to bring
the right 10 housing into clcarer focus at this level. 1f NGOs are not present at the commission,
in the interests of pragmatism it must be stated that it is unlikely that this body will devote
more attention to this right, especially when the IYSH begins to fade.

6.3.3 The Sub-Commission on Prevention of Discrimination and Protection
of Minorities

Since the carly 1980s the Sub-Commission has shown an increased interest in economic,
social and cultural rights. In their 1988 session this body appointed a special rapporteur to
carry out a detailed ‘‘study of the problems, policies and progressive measures relating to a
more cffective realization of cconomic, social and cultural rights”’, which is to be completed
in 1992. The preliminary report (1989) of the Special Rapporteur noted that further work on
the arca of standard-sctting with regard to the right to housing needed to be carried out by the
UN, whereas the First Progress chorl (1990) dedicated five pages specifically to the right
to adequatc housing (E/CN.4/Sub.2/1990/19); this rcpresents one of the most detailed
pronouncements on this right to daic by a UN human rights body. This and other
developments within this organ rcveal, at lcast on the theoretical plane, their potential vis-a-
vis the right to housing,.

In specific terms, NGOs concerned §vilh housing matters should be a regular presence at the
meetings of the Sub-Commission. In this way, housing rights advocates could urge this body
to devotc more attention to this arca of the law. As such, encouragement could be given
including:

1) the appointment of a special rapporicur on the right to housing, with a mandate similar to
that of the study on the right to food; :

2) the adoption of substantial and comprchensive resolutions on this right;

3) the creation of a working group on the right to housing; and

4) the scrious consideration of including coverage under the 1503 procedure of gross and -
systematic violations of universally recognized rights to adequate housing.

While the worth of these initiatives is unquestionable, (provided they are carried out appro-
priately) once again it is unlikely that thec Sub-Commission will decide to do these things
without regular pressure being exerted by NGOs.

|

6.3.4 The Commission on Human Settiements

The Commission on Human Settlements is an inter-governmental organization consisting of
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58 states which aims to make statcs more aware of the problems of human settlements and
to encourage greater inter-national co-operation in this regard. Although the commission has
yet to scriously consider the question of housing in terms of human rights, it certainly hasa_
role to play in this arca.?” Because of its technical concerns the commission, can assist in
determining the contents of the right 1o housing among other things. As NGOs have access
to this body, scveral requests could be made to the commission in an attcmpt to steer them
more in the dircction of the right to adequate housing. “

For instance, NGOs could urge the commission to send a representative to sessions of the
Committec on Economic, Social and Cultural Rights in order to enhance the level of expertise
within this body conccrning the many important elements of housing needs and rights. If this
were not deemed feasible, the commission could, at the very least, send written reports on the
status of human scttlements around the world and their problems, with a view to assisting the
committee in their analysis of the right to housing in gencral, and in particular during thel

examination of individual statc’s reports on this issue. Another idea would be for th¢

- commission or HABITAT to open up a section concerned with housing and human

settlemcnts in human rights terms. This would enable the international coverage of housing -
rights at the inter-governmental level and could assist in the implementation of these nghts
At the very Ieast NGOs could urge the commission, as well as HABITAT, to begm
incorporating housing rights into their mandate. ‘L

6.3.5 Other UN Organs ‘
Finally, it should be noted that a number of other UN agencies and organs could potcnUall)l'
play a rolc in the implementation of housing rights. These would include the UNDP, UNEP
FAO, WHO, UNICEF, the World Food Programme, as well as international financial
institutions such as the World Bank and others. Each of these institutions possesses mandates
enabling them to increasc respect for housing rights. While we cannot go into detail abouit
these organs, sufficc it to say that NGOs should kecp these and other bodies in mind when
attemplting to rcalize housing rights throughout the world.

Now that the various intcrnational proccedural and institutional options have been briefly dis-
cussed in terms of their rolc in assisting in the implementation of housing rights, the next sec;
tion will look at what typcs of state action and omissions could be considered as violating the
right to housing as it now cxists within international human rights law. ;



1) See, inter alia, See note
13, Section 3 notes; note 15,
Section 2 notes and note 14,
Section 3 notes.

What Could Constitute a Violation of the Right to Housing?

.
Section Seven

What Could Constitute a Violation of the
Right to Housing?

Determining whether or not a rlght to housing has been violated is a rather complex task. It
can be approached from the vamage point of one specific legal text wherein the right is found
along side obligations to fulfil this same right. Another method of discerning compliance or
non-compliance with obligations to implement and respect the right to housing could focus
upon the overall characteristics of the right in all of its formulations. This perspective will
be undertaken in this section due to the comprehensive coverage given so far of the right to

- housing within international and national laws. As has been made clear in the sections

preceding this one, every right possesses corresponding duties or obligations on behalf of
some entity (usually the state) to underlake measures aiming towards the implementation of
the right. Thus, in order to determine the degree to which a state has complied with any
obligation relating to the right to housing, we must first identify those obligations. This was
done in detailed terms in section 3 with regard to the right to housing found in article 11(1)
of the CESCR, and to a lesser degré;e with some of the other manifestations of this right. We
have additionally examined some of the contents of the right to housing to varying degrees.
Therefore, with the obligations and content of the right relatively clear, we are in a good
position to determine what would constitute a violation of this right, albeit in general terms.

|

Because delineating the duties of states towards the right to housing is somewhat easier than
defining the precise contents of this right, the question of non-compliance is better ap-
proached from the angle of obligations. -Also as so little research has been carried out
regarding the right to housing and its subsequent duty- -holders, much of the following analysis
is based upon previous work camed out concerning the right to food, by such authorities as
Alston and Eide.! A common theme of the research surrounding the implementation of the
right to food is focused upon the concept of *‘levels of obligation’’. These are often divided
into the obligations to respect, protect, ensure and promote. Due to the many similarities
between this right and the under-developed right to housing, these levels of obligation are also
applicable to the latter. Obviously, if non-compliance has taken place, the various means of
redress and enforcement mentioned in section 6 can be brought into play. Such a
determination, of course, canalso bq used in a non-confrontational approach towards the gov-
ernment concerned, with a view to.combatting the practices leading to such situations.

Because of the insufficiency of normative interpretations of the right to housing perceived
comprehensively, the operationalization of these rights in order to discern to what extent their
realization can be monitored and degrees of their observance supplied by empirical evidence,
it is subsequently difficult to find out whether non-compliance has occurred. To a certain
degree, analyses of national constitutional and legislative enactments can lead to a better
understanding of these normative standards. However, relying upon legal sources of rights
will rarely provide sufficient data rblevanl to determining compliance with housing rights.
These problems confront most, if not all, economic, social and cultural rights and as such,
several methods have been devised to overcome this dilemma, such as the levels of
obligations justnoted. The most useful delineation of duties has been devised by Tomasevski -
who has divided these into: ‘

1) the obligation to recognize or to respect;
2) the obligation to promote; .
3) the obligation to protect; and |
4) the obligation to fulfil or ensure.

Therefore, the following dnscussxon will correspond to each of these levels of state duty
regarding the right to housing. Usmg this approach will enable us to discern simultaneously
the obligations necessary for the realization of the right to housing and those practices and

policies which might constitute violations of these various duties.
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7.1 The Obligation to Recognize and Respect

The first basic obligation, that of rccognition of the right to housing, would include the
ratification of and adhcrence 1o any human rights instrument containing the right to housmg‘
This would cntail all of the instrumcnts mentioned throughout this report, especially thq
CECSR. Although the obligation to ratify cannot be derived from international human rights
law, it remains the most basic step a state can take in legally addressing housing needs.
Moreover, those texts containing derivations of housing rights or rights permeable with thls
norm should also be ratified. When revisions of an instrument (e.g. ILO Recommendauon
115) or when amendments or protocols are envisioned for existing texts, this obhgauon
might, by implication, oblige states to ensure that housing rights, where appropriate, are
enshrincd thercin and that they are delincated in a sufficient fashion. "

At a somcwhat decper level, the obligation to recognize might involve the incorporation of
the provisions of any ratified text containing housing rights into national law, and/or by the
introduction of the right to housing into constitutionally guaranteed human rights. (See
Section 4.4).

With regard to the obligation to respect the right to housing, governments would be forbid-
den from acting in any way which would directly encroach upon these recognized rights. For
instancc, statcs confronted with slum and squatter settlements would be prohibited from
forcibly cvicting these dwellers without providing alternative and acceptable places of
residence, adequate warning beforchand, judicial access or sufficient compensation. If these
conditions were not met during any *‘resettlement’” or eviction programme a violation will
have taken place. Another instance of the duty torespect is whereby a state initiates a housing
programmc or slum/squatter settlement upgrading scheme, all those in need of such
programmcs should have cqual access to the benefits. This might not imply that the right m
housing be cffectuated for all people simultancously, but rather that this distribution of
housing resources must be based on critcria which are not discriminatory in any way
whatsocver. Of coursc, these few examples are only illustrative of these two pamcular slat}e
duties.

7.2 The Obligation to Promote

The obligation of promotion cntails both legal and policy initiatives. On the legal side, this
requircment would include, in addition to those initiatives in the previous section, the
enactment of appropriatc national legislation lcading towards the progressive realization of
this right. This involves complicated issues and policy decisions which will invariably dlffer
from state to statc. Nevertheless, in general terms states could adopt specific leglslatlve
mcasurcs aiming towards morc equal access (o housing resources, a more equitable distribu-
tion of land and property, recognition of the legal rights of slum dwellers and squatters by
means of, inter alia, tcnurc legalization, enhancing relations based on the rule of law and
justice between tenants and landlords and landowners, more accessible and reasonabl;é
housing prices, incrcasing legal emphasis on component rights to health, privacy, of women
and so forth. Furthermore, this obligation requires states to repeal or appropriately amend
legislation which docs not conform with the right to housing. These mightinclude excessive
and oppressive lcgal regulations imposed on the urban poor or the legal tolerance of

- speculation. Once again these various measurcs are only illustrative of what should be done
In terms of policy requircments relevant to the obligation of promotion, a first step would
involvc the incorporation of the right (o housing into the end goals of development initiatives
by adopting a national housing policy lcading towards adequate housing for all. This would
involve the establishment of policy targets aiming at the progressive realization of this rnght
within development plans categorized, according to the immediate availability of resources,
into levels of implcmcmalion For example:

Level 1: A major commitnrent to slum and squatter settlement upgrading and site and semcl:
schemes through appropriatcly designed enabling approaches; focusing upon the general i im-
provement of standards of housing and human settlements throughout a given country.

Level 2: The eradication of abject homelcssness; the inclusion and identification of target
groups; the adoption of appropriate measures for the eventual elimination of an unregulaled
land market which atlows for speculation and which prohibits improvements in housing and
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shelter conditions.
Level 3: The assurance of adcquatc housing and services for all including the creation of a
system of guarantces with full and immediate applicability to the right to housing, along with
the availability of complaint and other remedial procedures under the law.?

|

7.3 The Obligation to Protectl
This obligation entails the duty of the state to refrain from any act which might result in the
deprivation of adequate shelter for citizens. The state would be required to enact and enforce
prohibitions of activitics resulting in the denial of housing and/or the impossibility of the
realization of this right. The protection of the right to housing would also include the
establishment of mechanisms for the supervision of compliance with any obligations
undertaken. Thesc should be based \ipon both legal and policy decisions carried out by astate.
The state should additionally esLabllsh entities to monitor the realization of the right to
housing such as a housing ministry or a sub-department within a ministry. Without the even-
tual actualization of cach of these obh gations, a state could be considered to be in non-com-
pliance with its legal obligations v1s a-vis housing rights.

7.4 The Obligation to Fulfil and Ensure

Lastly, the dutics of fulfilment and ehsurance includes interventionary policies and measures
necessary lo provide for the nceds of those people who are unable to do so for reasons beyond
their control. This would require a statc to utilize measures such as giving subsidies, tax ex-
emptions, low-intercst credit etc. ll‘]creby making it easier for people to acquire adequate
shelter. Community based organizations and NGOs should be included under this obligation
through the support by statcs of enabling policies by which financial and legal assistance is
provided to these groups. Although the indispensable nature of these obligations is self-
evident, they must be considered to be a supplementary, exceptional means for the actuali-
zation of housing rights. This is because such policies can frequently create or strengthen
dependency at the expense of self-réliance. The ultimate objective of provisions relating to
the right to housing is thc clnmmatlon of the obligation to fulfil, and a conceptualization of
the right 10 housing as systcm of guaranlccs to equal access toresources, including guarantees
of freedom, so that cvery mdlvndual‘ is enabled to provide for his or her own needs.?

Each of these obligations can, in one way or another, be translated into terms which allow the
relative detcrmination of non-compliance or compliance with duties towards the right to
housing. These will vary from state 1o statc and from legal text to legal text. In spite of these
necessary derivations, the important point is that these obligations and their converse
violations, are applicable throughout the international community. While each national
housing rights nctwork and other concerned groups will unquestionably have to integrate
these and similar lcgal points into their mandates, this section provides a basis from which to
begin working on the issuc of dctermmmg whether a violation of the right to housing has oc-
currcd and what can be donc to rectify these inadequacies. What has been outlined here is,
of coursc, only a beginning in the gencral quest towards clarifying housing rights norms. A
great dcal of effort will be required by actors from the local to the international level prior to
the emcrgence of a consensus as to what could be legally pronounced to be violations of the
individual right to housing. Many of thesc efforts will take place at the inter-governmental
level. Howcver, the potential roles of NGOs and community based organizations in this and
other aspects of this right are greater than has been conventionally perceived. Itis to thisissue
which we will now turn.
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Section Eight

The Role of NGOs and Community Based Organizations

!

The central perspective in this analysis of the right to housing has not been purely theoretical.
The aim has been to reveal the status of the law with a view to utilizing these legal standards
torealizc the rightto adequatc housing for all. Without question, NGOs and community based
organizations arc the best cquipped organizations for pursuing the implementation of such
rights by urging governments to fulfil their legal obligations to ensure them. Thus, while
specific rccommendations concerning the ways in which these groups can utilize the
international lcgal and political procedures designated to monitor instruments containing the
rights to housing will be discusscd at the end of this report, this section will concentrate on
the morc gencral means by which NGOs and community based organizations can assist in
fully actualizing the right to housing.

When considering the right to housing and the role of non-governmental groups, the f oremost
concern is for these organizations to begin seeing the question of housing in legal terms, an'd
not only as a social or political issuc. Some of the advantages offered by a right to housmg
approach (developed by Alston on the right to food) include the following:

““1) It serves to underline the ethical/moral discussions of areas which are often portrayed
as cxclusively technical matters.

2) By approaching the problem from the perspective of a human rights framework, as
defined by international legal obligations which governments have already accepted, it
may be casicr to rebut the unjustificd but widespread assumption that there exists at
present no accepted normative framework relevant to national and 1mcrnauonal
housing policy-making.

3) Spurious rights which are often deemed to have priority - such as the absolute right to
privatc property; the right to unfettered freedom of choice; the right to contract freely;
the right to open competition - are cxposed for what they are worth in the overall human
rights framework. Macro-economic considerations such as balance of payment prob-
lems, export-led growth strategics, economic stabilization programmes or laissez-faire
world trade policies arc also put into an appropriate perspective.

4) In matters of housing policy the burden of proof is shifted from those clanmmg
assistance to thosc in a position to provide it and from those calling for fundamental
structural changcs to those who benefit from the status quo and thus reject the need for
change.

5) The barricrs of statc sovereignty and domestic jurisdiction are significantly lowered
(although by no mcans dissolved) and some aspects of issucs such as internal equality
or the obligations of states to provide aid or support necessary reforms, become
legitimate issucs on the international agenda.

6) The accountability of governments and of intcrnational organizations, in terms of the
impact of their policies and programmes on the enjoyment of the right to housing,}is
emphasized.””! l

In thesc respects, internationally oriented NGOs, which are generally better endowed
financially and which somctimes have grcater scope in their endcavours, can play’ a
tantamount rolc. They can sponsor or undertake studies and research focusing upon the statuis
of housing rights throughout the world and thereby define the parameters of available action.
Thus, while NGOs can be cffective at the international level, community based organizations
have the dircct responsibility vis-a-vis the actualization of housing rights at the national and
local levels. Once these groups have integrated the notion of legal rights to housing into their
mandatcs, there are numerous initiatives and activities they can begin. Initially, of course,
they must discern (if necessary with the assistance of lawyers) whether such a right exists in
the national law of the state concerned or if that state possesses international legal obligations
in this respect. If such governmental dutics are not found to exist, the obvious task is to
encourage or even catice these governments to adopt such legislation domestically. Atthe
same time, community based organizations and NGOs can try to secure recognition : of
housing rights by urging the state to ratify international human rights instruments Wthh

contain this right(s), such as the CESCR and others. ’l

*
i



2) See note 1, Section 4
notes, pp. 207-208.

3) Ibid.

4) lbid.

The Role of NGOs and Community Based Organizations

The existence of a right to housmg cnables people to demand that governmental bodies
address practices and policies which contribute to the denial of these rights. However, it
cannot be solely up to the government to define the scope of this essential set of needs; it must
be developed by those who most urgently need it, in collaboration with the state. Notwith-
standing whether a state has legal obligalions to promote, respect and ensure housing rights,
a great deal of activity can take place, sponsored by community based organizations leading
towards a discussion of the necessary components of housing rights. The task for community
based organizations in this sense is to work with affected groups, in different settings, to
identify those particular practices which inhibit the realization of this right. Several obvious
practices that could be identified would be mass forced evictions, demolition of existing
dwellings, enforcing unrealistically stringent housing and land regulations, not enforcing
environmental laws prohibiting vaqous forms of industrial pollution (especially when these
are sited near to human settlcments), allowing empty land to be unused in spite of a clear and
actual nced for such urban space, spending an inordinate amount of available public funds
destined for settlement improvement on luxury and unaffordable buildings, and the tolerance
of any form of discrimination in the allocation of housing.

Where these and other practices demonstrably threaten the needs of those without adequate
shelter, they can be put right, or attempted to be put right by various corrective measures.
Community bascd organizations, in active consultation with their constituents and supportive
lawyers, can provide pcople with the understanding that they possess rights to protect
themsclves from any of the current deprivations facing them. Through this process they can
identify the policics and practices which significantly impair these basic rights; they can
identify appropriate icgal measurcs to prevent these wrongful practices from reoccurring; and
they can assert their right to demand this legal protection in order to vindicate their basic right
to housing.?
|

Once community bascd organizations and individuals begin to identify legal measures
needed to implement the right to housing, a variety of strategies can be used to demand them.
Naturally, the particular strategies uscd in any one country must be determined by the
collaboration of conccrned groups and geared 1o the conditions that exist and other factors
which define housing problems in a particular nation.*> One possible method of developing
these strategies could be the formulation of a national network, a working group on housing
rights or a coordinating body dedicated to focusing attention on the legal issues associated
with the right to housing, for cxamplc as the National Campaign for Housing Rights in India.
Diaz and Paul have suggested a variety of activities which could be undertaken by such a

- movement. Thesc include:

|

1) Promotional activitics 1o familiarizc pcople with their rights. Each group might prepare
appropriate matcrial drawing attention to the human right to housing and other human
rights law, both intcrnational and national, which bears on the right of people to participate
in activitics to sccure their right to housing, and particularly the right of victim groups to
participatc in these processes.

2) Critiques of national policies and practices dealing with housing construction and
allocation. Groups might prepare documents identifying practices which are clearly
harming or thrcatening parucular communities or sectors of the population, e.g. docu-
ments cxposing discrimination in the allocation of housing resources by officers or
exposing expropriation of land on which dwellings have been constructed.

3) National charters of housing rights might be developed, setting out in detail some of the
componcnt rights being claimed and the ways in which these rights can be protected, and
steps people can take to demand protective measures.

4) Codes of conduct could be drafted and publicized and directed at people in agencies and
firms which should be particularl):/ sensitized to housing issues by virtue of the power they
wield over systems of construction or allocation.?

While these examples of possible national initiatives for community based organizations and
NGOs are crucial, scveral initiatives could be undertaken at the international level as well.
Again, based partially on the work of Diaz and Paul, NGOs and community based
organizations might do the following:

1) Invoke the right to housing in intcrnational forums including the International Committee
on Economic, Social and Cultural Rights, The Committee of Experts within the ILO, The
Inter-American Commission on Human Rights, the African Commission on Human and
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Peoples’ Rights, the UN Commission on Human Rights and others. Some existing national
practices related 10 housing might be such as to warrant the presentation of new test cases
before international judicial bodics designed to vindicate the right to housing. Other cases
could be challenged before administrative or legislative bodies. Protests might be lodged
with international bodics less Icgally inclined, such as the Commission on Human
Setticments of the UN, with the basic purpose, dramatizing demands for legal measures to
protect peoples’ rights to adequate housing. '

2) Critiques of statcs’ reports required by states parties to human rights instruments such as
the CESCR, ILO Convention 117, the ESC and the envisioned protocol to the ACHR. A
national nctwork on housing rights could regularly subject every state report on housing
rights and/or elements thereof to close scrutiny and could widely publish their ﬁndmgs
Such a network could also encourage their national governments to allow them to
participate in the drafting of thesc national reports. Such practices already exist in
Norway, Italy and Bulgaria and are being considered in the Netherlands. Accordingly, the
Limburg principles provide in Principle 72 that * ‘states parties arc encouraged to examme
the possibility of involving NGOs in the preparation of their reports.’ Moreovef,
community bascd organizations and NGOs could, prior to the publication of a state’s
report, develop alternative reports based upon the same guidelines. This strategy may also
help put pressurc on governments to take these rights more seriously. |

Of course, these examplcs are only illustrative of the various initiatives that these groups
could undertake. |

8.1 Utilizing and Acquiring the Necessary Information

Community bascd organizations and NGOs in the human settlements ficld wishing to use hl!-
man rights o mobilize action against inadequate shelter conditions will obviously have to 20
further than simply making gencral statcments on the issue. While these are crucial, a more
difficult task involvcs informing pcoplc of their right to housing, how they can develop and
use it, and how to takc appropriate mcasures 1o realize this right.

Fulfilling thesc tasks is not casy, often due to the lack of an effective imer-disciplinary
network of activists for the poor, including social scientists, human rights proponems
lawyers, health advocates and other interested groups. Frequently, these various experts fall
to appreciate their potential role as human rights activists, with knowledge which could be
used to develop lcgal resources to protect the right to housing. Thus, because of the
complcxitics associatcd with human scitlements and the right to housing, any stratcgies by
NGOs and community bascd organizations to dcmand respect of and ensure component nghls
to housing will requirc efforts to integrate and co-ordinate the information from each of these
groups. Thisknowlcdge can, in turn, be gencrated from all levels; grassroots, nationally and
internationally. Should a national (or international) network exist, it can draw on the know -
edge and perspectives of these bodies and thereby identify ways of developing legal and oLher
measurcs targeted at those responsiblc for violations of housing rights. This information can
then be marshalled and uscd to initiate periodic national reviews which would: a) identify v1o-
lators of the rights to housing; such as apathetic ministries, urban planners, mulu-nauon?l
corporations, intcrnational financial institutions, landowners ctc; b) identify victims of these
practiccs; c) identify rescarch institutions which could be drawn into a network of human
rights activism on issucs relating to the right to housing; and d) identify remedial measures
to protcct people’s rights to housing in the context involved.’ }

Such national reviews can then be used by other important bodies in society such as
journalists, teachcrs, activists ctc. in campaigns to cducate and dramatize the need to
recognizc everyonc’s right to housing and ways to protect it. In this way, support can be
mobilized for housing rights under the broad banner of human rights and thereby greatly assist
in the often arduous process of putting the right into operation.

8.2 The Role of Lawyers |

As was stated carlicr, legal tools have only rarcly been beneficial to the needs of the poor
majority in developing countries. Much of the reason for this lies with the formulation of the
law itsclf. However, those trained to assist with the implementation and equal enforcement
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of the law are also responsible cnliﬁies. Indeed it is not a coincidence that ‘‘lawyers jokes™’
and the common perception of lawyers are frequently derived from their status as servants of
the rich. Clarence Diaz, one of the forcmost proponents of the law as a form of empowerment,
has stated clearly the negative role £of ten played by lawyers. He states that

...lawyersand Icgal professnonals today tend to be very much part of the problem. Insome
respccls the view that the legal profcssnon ‘has a tendency to be blind to the structures
which support or cven cause the problems with which they are dealing may be an
understatement’ (Galtung, 1979). Lawyers, by trade, are manipulators: of language; of
process; of facts and the interpretations given to them. The professionalization of those
dealing with legal scrvices has led, inevitably, to lawyers developing manipulative skills
on behalf of the highest bidder for their services’’8

This statement should not imply that all lawyers are inherently a hindrance to the develop-
ment of lcgal options for the rural and urban poor. It must be seen in a larger context, which
is simply that in most Third World countries, *‘... present legal systems are structured in
favour of the powerful and wealthy z‘md arca major obstacle to improving the responsiveness
of legal systems and tend to presumc that wealth and access should be correlated.’”” Hence,
a new type of legal professional is required if the right to housing is ever to be put into
operation in arcas where it is immediatcly needed.

It is accepted that, in any country, rich and poor alike, a very distinguished minority of law-
yers take the decision to fight the pr&vailing interests of society. It is also realistic to assume
that no drastic increase in the number of this type of legal professional will occur in the future,
unless morc lawyers become aware of the “‘success’” they can have in this area or if
government initiatives were to encourage this path of action. Thus, while we cannot expect
too much from lawyers in general, the role they can play in and with community based or-
ganizations and NGOs is significant. Itis certain that at present and in the future, there will
be a continuing nced for lawyers in developing, for instance, collective community knowl-
edge and the capacity to usc the law with a social purpose or intent. Such a perspective
stipulatcs not only a willingness on the part of the lawyer, but also the provision of traditional
legal aid to impoverished peoples as well as building up their community strength, knowledge
and capacity to usc the law.® In this scnsc, lawyers will need to begin perceiving their roles
as going beyond the provision of ac{ccss to remedial institutions. They must also adopt new
roles for themsclves of amore preventative than corrective nature. Forexample, such lawyers
could sec thecmsclves and act as:

- advocates of collective demands and group interests both in courts and in administrative,
legislative and other institutions; |

- educators helping to develop comimunity awareness and knowledge of relevant laws and
helping to train community para-legals;

- critics of proposcd or existing legislation and administrative actions which impinge on the
human rights of impovcrished groups;

- law reformers asserting claims for changes in legislation and state structures;
- and jurists developing new jurispradential concepts needed to realize the right to housing.’

Thus, we can sce the extent to which lawyers are capable of applying their legal knowledge
towards assisting thc poor and community bascd organizations to actualize human rights.

Naturally, convincing lawyers to take this path rather than the traditional one will not be easy,
not least becausc many Third World! counmcs suffer from a shortage of lawyers. Yet, lawyers
in these countrics facc a choice between defending the interests of a minority who can afford
their services and accepting the m‘,oral commitment to give professional support to the
demands for their human rights of the impoverished majority. Certainly, it is often easier to
interest young lawyers in such work as well as being easier for younger legal professionals
to win the confidence of the poor. Law schools can contribute to this process by encouraging
law students to take courscs in poverly law and human rights, and to do internships focusing
upon their potentially social role. 1

Although several modcls have been developed on the elaboration of legal assistance to the
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poor in a structural scnse, the following appears to be appropriate in terms of the right to
adequatc housing. While such a modcl will have to be constructed to suit local and national
conditions, it could consist of the following aspects:

1) Emphasis on collective demands and group interests.

2) Establishment of clinics which are promotive in that they actively seek out the grievances
of poverty groups and advocate their intcrests e.g. a national or local poverty law centre.

3) Methods for group advocacy (o include administrative, legislative and other spheres of
policy articulation and implementation.

4) Increasing the types of assistance to include counselling, the structuring of transacuons
and the formation of associates. !

5) The structure of the entire system to include participatory involvement of potential bene-
ficiarics. Such participation could take the form of the management of legal aid schemes,
disscmination of information about social welfare schemes and redistributive legislation
and the encouragement of self-help programmes.'®

The success of implementing this model, and indced each of the points made in this secuonl,
depends to a large degree upon how lawyers, NGOs and community based organizations re-
spond to the legal challenges confronting them. There is a crucial legal role to be played by
these cntities and, as the preceding analysis has shown, these roles must be vigorously pur-
sued at all levels if the right to housing as a human right is to become a fundamental, univer-

sal and sustainable rcality. .
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Section Nine |

Towards a Universal Definition of the Right to Housing
[l .

As was shown in scctions three and five, the right to housing as a human right exists ina wide
variety of lcgal instruments. In spite of its relatively common codification however, little has
been donc witha view to determinin g the precise contents of this norm. A generally accepted
definition of this right has yet to be devised. Like other economic, social and cultural rights,
an appropriate and acccptable dcfinition of the right to housing is critical in several respects.
Firstly, a widely accepted definition of this norm will help to clarify the obligations of states
towards the implementation of this right. Moreover, once the contents are known, those in
need of adcquate housing and their respective organizations will be in a better position to
demand that thc componcnt clemcr'}ls of this right are met by those with the legal duty to do
so. Secondly, with a clcar categorization of the contents of this right, the task of determining
non-compliance or violations of housing rights will be less difficult. Thirdly, the core
requircments of obligations rclevant to implementing these rights can be used asa model for
new laws, lcgislation and mcasurcs by governments to combat inadequate housing condi-
tions. Finally, thc process of definiing this right (which does not end here) will enable those
people most in need of this right to participate in the process of assessing the contents of this
norm bascd upon their needs. ﬂ
The definition of housing rights must cncompass the opinions or viewpoints of a variety of
bodies if an appropriate dclineation of the contents is to be discerned. Ideally, there should
be an ongoing interchange of ideqs between slum dwellers, squatters, community based
organizations, national NGOs, intcrnational NGOs, local governments, national govern-
ments, large property owners, international financial institutions, the Committee on Eco-
nomic, Social and Cultural Rights, other human rights organs of the UN, other inter-
governmental organizations and, of coursc, anyone else who wishes to be involved. Such
exchanges would facilitate popular participation on this issue, as well as attempting to
preclude solely top-down attitudes which commonly prevail within such initiatives. While
the number of potential participants in this discussion is large, without such a diversity of
views housing rights may be interpreted solely by governments and possibly in such a way
as 1o preclude cffective action. It will mean a great effort, yet the end result should such an
exchange come about, is bound to be a more broadly acceptable definition and one in which
all affccted partics takes part. While such a process might not be currently possible in some
countrics or regions, a grcat deal can happen in the immediate future'in those places where
dialoguc is possiblc.

Thus, what arc the considcrationsi which must be taken into account in creating a legal
definition of thc human right to housing at the international level? First of all, those inquiring
into this definition will have to basc it upon the corpus of existing laws, such as those
discussed above. Once these are known, a good deal of information can be derived from the
terminology uscd (c.g. *‘adequate’” housing), the discussionsand drafting of these rights (e.g.
the *‘travaux prcparatoircs’”), the guidclines for states’ reports on housing rights (e.g. under
article 11(1) of the CESCR), legal intcrpretations of housing rights and other related rights
(e.g. jurisprudence), and other various national cndeavors towards this end. Where possible
this was attempted above, especially in terms of the CESCR.

A second consideration for an evcnitual definition of the right to housing is that it should be
of both a corrective and preventative nature. Any appropriate determination of the necessary
components should be designed in such a way as to preclude the causes of inadequate shelter
and homelessness, and be formulated so as to avoid non- compliance. A right to housing
should also have a remedial function. It should in this sense assist people who are currently -
inadequatcly housed, those without secure tenure or those without shelter to gain adequate
housing through state action. Suchaction could entail an increase in the production, supply
and provision of housing resources including land, building materials, basic services, housing
and so on and with assurcd access to them.

In addition to these considerations, a realistic definition must be simple enough for all
relevant bodies to understand, accept and act upon, while at the same time being comprehen-
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sive enough to include recognition of the needs inherent with this norm. The views taken at
the Committee on Economic, Social and Cultural Rights support this contention. However,
as this rcport has shown, the question of housing rights in both legal and non-legal terms is
far from simple. For instance, if we consider the dircct links of this right with the dozen nghts
contained in scction five (the permeability of rights) we observe that in purely legal lermsf,
housing concerns arc widely applicable. While these related rights should be looked at and
used by advocates of housing rights, for the sake of a pragmatic definition it may be bclter
not to include them; if cach of these concerns were to be directly included in the sought after
definition, the core requircments could be obscured. Additionally, such a broad definition
might be declared too cumbersome for governments to accept - i.¢. the more precise the defi-
nition, the more precise the obligation. |

An appropriate dcfinition must also scek to reconcile both public and private approaches to
the provision and availability of sheltcr resources, as well as recognizing that dogmatic mar-
ket bascd solutions to housing shortages and the total denial of any market forces are not ap-
propriate. Clearly a balance must be sought. Owner-occupied housing and rented housmg

. mustbe considered with the rights of each scctor guaranteed. It must address the fact that the

urban poor are responsible for building the majority of new housing in the cities of the Thnrd
World. It must also recognize an understanding that many of the governmental obllgallons
concerning the implementation of this right include the provision of housing, services and
resources, should people be unable to provide these for themselves. Recognition of the
various forms of property ownership which prevail throughout the world must also be
included. Moreover, this definition must be relevant to those who are adequately housed
including thosec who do not own the property they live in.

Thus, if we usc the aforcmenuoncd criteria (with the exception of the future crucial role of
the many necessary participants) we can conclude that the points outlined in section one con-
cerning what constituics an adequate house have proven to be not only appropriate in de faclo
terms but in legal terms as well. Not only do those six criteria correspond to the current
realitics found amongst thosc living without adcquate housing but they also correspond to lhe
various contents of the right to housing as we have discussed them in this text. They constitute
the notion of adcquacy, they arc both preventative and curative by nature, they are
comprchensive yet precisc and can be further developed at all levels. Moreover, these snx
critical points can also casily be perccived as both rights and as corresponding obllgauons

They assumc that the right o housing docs not necessarily imply thata government is required
to build housing for its population, but rather that the cnabling approach may be the most
viable and rcalistic way to implement this right. It must be stated though, that in some cases
it will be a governmental responsibility to build housing as long as the needs of those who are
to inhabit it arc met and discussed beforehand, especially in the more developed countries
where sclf-built housing is not as common. These points can be easily understood, they can
be devcloped according to local conditions, and they fulfil the needs of those without
adequatc shelter. Thus, the right 1o an adequate house, based upon the norms discussed above,
should be interpreted to contain the following points: 'l

1) the physical structurc;

2) the hous site; |i
3) infrastructure facilitics; '
4) cost;

5) location;

6) security of tenure, 'l

Of course, if we were 1o stop herc with our delineation of housing rights, it would be
insufficient. As housing, particularly in the context of rights, cannot be viewed solely as a
commodity, the provision, supply and accessibility of which is determined solely by the
market, we must substantiate our definition with several other pomts As we have seen, the
right to housing is much more than the provision of a roof over one’s head. This right musl
be addressed in the overall context of shelter if it is to have any use. This right is cenamly
of great importancc to homcless people, but equally so to other sectors of society. Most
importantly, the notion and guarantec of equality of treatment and opportunity must pervade
housing rights. Single pcople must have an equal right to adequate accommodation as
familics. Young pcople must be entitled to sufficient housing according to their needs and
wishes. The samc applics to the elderly, to ethnic minorities in a society, to gay men and

lesbians, to women, to pcoplc with physical and mental disabilities, to travellers, to ref ugees,
[
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to ex-offenders and to those in temporary housing. None of these groups, nor those falling
outside these categorics, should bc cxcluded. They all have equal rights to housing and
should, under the law, be frec from all forms of discrimination and guaranteed de facto equal
opportunity to find sccurc, acccssnblc and affordablc accommodation.

We must also add that this rlght muel be interpreted to allow people to have a right to be
rehouscd if they arc made homeless by intentional and/or non-preventable circumstances. In
richer states, it should be the gov'lernmcm s duty to house, rehouse or create conditions
making this possiblc by pcople who are living in overcrowded accommodation, in sub-

standard housing and generally those most in need.

{

In Third World statcs, building codfes and regulations must be appropriately reformulated in
accordance with housing rights. In the ‘“‘developed states’’, appropriate, new, higher and
ecologically bascd standards must be created concerning repairs, space, amenities, heat, ven-
tilation, hcat and sound insulation, safcty and management in the fulfilment of housing rights.
Where possible this can be done wilh individual initiative. Where not possible though, the
legal obligation cxists for states to guarantee these.

Housing rights must of course, at tﬁc most basic level, provide legal protection against arbi-
trary eviction. Squattcrs and pubhc renters all over the world must possess this guarantee as
acornerstonc of their right to adequatc shelter. Tenure must not only be secure in words (and
most of the time in law) but also in practice. If unjust evictions occur, the right to housing
must include the right to compcmauon for those evicted (to include rehousing or financial
redress) and the right (o press legal charges against the person or entity responsible. Any
threats of eviction bascd on discrimination must also be included. Housing policies must not
be callously imposed, nor the conditions of it. Tenants, both public and private, must be
consulted prior to any changes taking place concerning their living situation, they must have
aright to consultation on design and rent level, they have the right to information concerning
any dangers affccting their dwellings, to housing supply and finally the details of their rights
must be written in simple, casily aéccssible terminology, in their own language.

It is certain that these delincations of some of the more central contents and obligations of
housing rights will vary in detail accordmg to where they are applied. Over time, some of
these elcments will change as well. Housing rights are not static but rather they are dynamic
and frequently changing in terms of their more specific clements. While this is the case, one
thing that docs not chang is the fact that housing and the human right o it, is and will remain
a fundamental human need to which the entire population of the world is entitled.
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Section Ten i

Conclusions and Recommendations for Action

10.1 Conclusions

Above all this study has rcvealed that the human right to adequate housing is ﬁrmly
entrenched within the norms constituting international human rights law. In its most basi¢
formulation, it is found within the Universal Declaration of Human Rights, with more
unequivocal formulations of this right found in the International Covenant on Economic,

Social and Cultural Rights, ILO instruments, various regional human rights standards

national constitutions and alongsidc other existing rights with which it has express lmks

With the codification of this right being so prevalent in many areas of the law, all states aré
thus lcgally bound to recognize and implement this entitlement but to different degrees
depending on the precisc nature of the obligation. While the legal basis of housing rights is
thus clear, it is in respect of the corresponding obligations assumed with the recognition o'f
these rights, as well as the precise determination of the exact contents of these rights, where
the greatest amount of effort will be necded in the future. It is thus clear that increased
attention will have to be given to this right if its various formulations are to be implemented
in a comprchensive and appropriate fashion. De facto and de jure rights to housing in all
countrics arc esscntial to cnsure safc and fair access to housing, to prevent harassment anc'l
arbitrary eviction and (o enforce decent conditions.

The increascd international attention given to the question of housing and shelter resulting
from the IYSH and other related initiatives is a step in the right direction, yet the notion of
housing in the context of human rights remains all too often on the periphery of dlscussxons
concerning these issucs. Whilc it could not be stated that great improvements will 1ncvnably
come about through the sole pursuit of housing rights, the legally based path is certainly a
worthy onc to consider. Obviously, the law alone cannot in and of itself bring about lhe
necessary changes. This report has shown that while the law is frequently utilized in an
oppressive way, it can also be seen and used as a means towards empowering those who are
in need of adequate living conditions. As such, there exists a particularly large role for
international and national NGOs and more locally based community based organizations to
play in the process Icading towards empowerment and the improvements that it can brmg
Becausc the main hurdles surrounding the right to housing concern the implementation of this
right, the challenges facing community based organizations and NGOs are indeed formi-
dable.

If there is one point which has been made clear with this study, it is that the fulfilment ouf
housing rights and actions dcsigned to facilitate this ideal must go far beyond the publication
of reports such as this onc. NGOs, community based organizations, the urban and rural poor
and many other actors necd, at the most basic level, to become aware of the fact that there
already cxists a wide varicty of housing rights and other related rights which can potenual]y
be uscd as tools to improve shelter conditions throughout the world. The present laws must
be brought to thosc inadcquatcly housed for them to discuss, develop, consider and finally
use. Governments must be made increasingly aware and reminded of the fact that they
possess legal obligations to implement housing rights. Inter-governmental orgam/auons
such as thc UN must be convinced to more vigorously pursue this issue. Educational and
promotional endcavours should be considered as one possible means of heightening aware-
ness of the potential that the right to housing as a human right has to offer.

Becausc so little has been accomplished in substantive terms at the international and nauonél
levels concerning the appropriate development of housing rights, the avenues of possnbnhty
are many and diverse. Many of these will have 10 be carried out at the local and national
levels, whercas others should be pursued at the international and inter-governmental levels.
Howevcr, in spite of the various degrces of action available and the diversities currently
apparent, it is not difficult to foresce the potential actions that will be necessary to carry oﬁt
if the right to housing is 1o bccome universally realized. Finally, although this report has been
largely pursued from a legal perspective it has shown that the concept of housing rights is an

area in which too littlc work has been accomplished and one in which a great deal remains
]
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10 be donc, both in legal and non-legal tcrms. Itis hoped that this study will act as a catalyst,
not only for the various legal avenucs which could be investigated, but especially for the
sustained improvement of shelter conditions throughout the world.

10.2 Recommendations of Action
}

There arc a numbcer of actions whici1 NGOs and community based organizations concerned
with an improvement of housing and living conditions may pursue themselves or put pressure
on the rclevant national and international bodies to carry out. These are here divided into two
parts. The first concerns detailed actions which could be carried out within the various
systems of human rights protcctlonlwhxch were outlined in Section three. The second part
will refer to national/domestic initiatives which concerned groups may wish to act upon.
These will focus on devcloping further the concept of a right to housing, as well as revealing
ways in which NGOs and community bascd organizations could continue the international
struggle for improved shelter condxuons throughout the world in legal terms. It must be
understood however, that many of the expressly legal procedures outlined below are rather
complex and may involve the assistance of a *‘legal expert’” in initiating them. To detail the
full extent of cach of these procedures here would be not only too lengthy but also too
confusing. These judicial remedies are critical though in terms of legally persuading states
to sufficicntly fulfil their duties rclevant to housing rights and they should become known,
understood and, wherc nccessary and possible, applied and utilized. It is envisioned that a
legal hand book for non-lawyers and lawyers not familiar with international human rights law
detailing the nccessary criteria and information concerning these procedures will be devel-
oped in the ncar futurc. Nonetheless, many more simple activities can be carried out
immediatcly. l

10.2.1. The United Nations

The Committee on Economic, chial and Cultural Rights (Sce Scction 3.6). Meets
annually, usually in November/December for three weeks in Geneva, Switzerland.

In dcaling with this committce NGOs may:

1) Encourage thc commitice to adopt positive procedural changes in their working
mcthods. These could include, inter alia, the designation of a working group or one
committcc member to become “‘experts’” on the right to housing; the adoption of
““gencral comments’” on the right to housing; and a more effective follow-up of states’
reports, especially when these reports exhibit either an inadequate response to the
obligations surrounding the nghl to housing or any major difficulties in implementing
this right;

2) regularly incorporate the work of the committec into their own programmes of action.
This could includc: submitting rcports on the compliance or non-compliance with the
right to housing in thcir own countries and other countries, if possible; preseming oral
submissions (should this be cventually allowed by the commitiee) on states’ reports
undcer consideration on the nght to housing; widely distributing the ‘‘concluding
obscrvations’’ of thc committec in their own countries which concern questions relating
to housing; inform their constitucnts of the committee as a source of empowerment that
“‘somcthing is being done”” for them at the highest international level; urge the
committcc Lo cncourage slales‘partics 10 allow NGOs and community based organiza-
tions to comment on their own state’s reports prior to publication, as well as possibly
enabling thesc groups to prepare their own alternative reports on the right to housing to

" be compared with the state’s réports on this topic; and NGOs should publish their own
statc’s reports and distribute them widely to national media centres;

3) request the commiitice to ask thc UN Commission on Human Settlements to send a rep-
rescntative to the scssions of thc committee or at the very least to regularly submit
information to the committee concerning the component elements of the right to
housing. :

The International Labour Organﬁsation (TLO) (See Section 3.4). The ILO is based in

Geneva, Switzerland. Some of its: most important bodies are: the Governing Body, the

Commitice of Experts on the Application of Conventions and Recommendations, Interna-
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tional Labour Confcrence and the Committee on Freedom of Association.
il
NGOs and community based organizations could work with the ILO in the contexts of: P‘

1) encouraging the revision of Recommendation 115 concerning worker’s housing and
that this revision include the transformation of this instrument into a legally binding
convention; ]

2) forwarding ‘‘rcprescntations’” based upon alleged non-compliance of convention 117
if necessary, thercby aiming to achicve redress with de facto inconsistencies; !

3) networking with trade unions and other employee organizations which have direct
access to the ILO and encourage them to assist them in addressing questions of housing
within the ILO.

|

Commiittee on the Elimination of Racial Discrimination (CERD) (See Section 5.2, 6. 2)l

Meets gencrally twice annually (or threc weck sessions, once in spring and once in summer

alternatively in New York and Geneva.
1) il NGOs or community bascd organizations are aware of any cases of racial dxscnml'-
nation in the housing area, they could forward complaints to this body, should the
neceessary prercquisites be met;

2) community bascd organizatioris and NGOs could sponsor research into the case law cre-
ated by this body conccrning Article 5(e)(iii) re: housing and discrimination; i

3) housing advocatcs could analyzc the contents of CERD in order 1o compare its normf
with the domestic legislation in their own country, and thereby encourage leglslauve
reform,

Committee on the Elimination of Discrimination Against Women (CEDAW) (See Sec-
tion 5.8 and 6.2). Mccts once annually for two-three weeks in February or March, allema-
tively in Vicnna and New York.

1) should NGOs or community bascd organizations possess information or knowledge of
any act of non-compliance with this instrument by states parties, the search for redress
could be attempted through this body; |l

2) rescarch should be undertaken to look into the case law of this body to discern its
potential uscfulncess for rectifying housing dilemmas; '

3) local groups could comparc domestic laws with the norms of this convention.

The Human Rights Committee (Sce Section 5.1-5.6 and 6.2). Meets three times annually
for three weeks at a time: a spring scssion in New York (March/April), a summer sessioh
(July) and an autumn scssion (October/November) in Geneva., l

1) NGOs or community based organizations could forward complaints to this committee
under the optional protocol aticmpting to overturn some of the points decided in LM.
v. Norway of 1982; |

2) thesce groups should carry out similar initiatives as those mentioned under CERD and
CEDAW,

Commission on Human Rights Mccts annually once for six weeks in Geneva in February
and March.

1) NGOs and community based organizations could annually take part in the sessions of
this body and prepare written and oral submissions aimed at substantiating the right o
housing;

2) anyonc could forward communications under the ECOSOC 1503 procedure if housing
policics in a state constituted gross and systematic violations of human rights; I

3) NGOs could urge thc commission to undertake formal studics on the right to housing;

4) NGOs could urgce thc commission to incorporate within their work an increased empha-
sis on cconomic, social and cultural rights and urge resolutions concerning non-
compliance with these, if necessary;

5) NGOs without consultative status with ECOSOC should attempt to obtain u.
Otherwise, HIC could act as an effective international clearinghouse to provnde
information to thc UN.
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The Economic and Social Councilll (ECOSOC) (See Section 3.1.2 and 6.3.1). Meets twice
annually for three weeks atatime, once in spring and once in autumn, in both New York and

Geneva.

1) NGOs with acccss to ECOSdC should urge them to continue their positive tendencies
regarding the realization of the right to housing as delineated in the resolutions of 1987;

2) NGOs could urge ECOSOC to adopt a more active approach in terms of their potential
monitoring functions of states’ reports under the CESCR.

|
The Sub-Commission on Prevenition of Discrimination and Protection of Minorities
(See Scction 6.3.3). Mccts once annually for four weeks in Geneva in August.

1) NGOs should regularly attend the sessions of the Sub-Commission and urge them to
devote increascd attention o thc right to housing. Encouragement could also be given
to this body to carry out a formal study on the right to housing, similar to that carried
out on the right to food;

2) NGOs could also urge the Sub-Commission to extend coverage to the right to housing
by rcgularly adopting rcsolulibns on this right, by creating a working group on the right
to housing, and to consider the option of declaring under the 1503 procedure violations
of economic, social and cultural rights.

UN Commission on Human Settiements (UNCHS) Meets bi-annually for one week in
various parts of the world, usually in spring.

1) NGOs and community based Prganizalions should encourage this body to focus on the
question of housing and evictions from a lcgal and human rights perspective etc.

10.2.2 The Council of EuropéT (See Section 5 and 3.5.3)

1) NGOs and community bascd organizations should commission research into examining
the relevance of casc law under the ECHR and the contents of states’ reports as required
under the ESC with a view to dctcrmmmg the accessibility of these bodies for housing
claims;

2) cases could be forwarded bascd upon rights related to housing rights with a view to
securing a morc comprehensive approach to these.

i

10.23 The OAS (Inter-American System) (See Section 3.5.1)

1) NGOs and community bascd iorganizations should lobby their governments to include
the right to housing within the additional protocol to the ACHR;

2) NGOs and community based organizations could prepare cases to be forwarded to the
Inter-American Commission on Human Rights based upon the various provisions on
housing within this system in order to discern the legal status of this right within the
OAS. '

1024 The OAU (African System) (See Section 3.5.2).

1) NGOs and community based organizations could request the African Commission on
Human and Pcoples Rights to determine if the related provisions of development, a
satisfactory environment and jso on could be used to claim aright to housing;

2) communications could be brought before the Commission based upon component ele-
ments of the right to housing with a view 1o discerning the degree to which this norm
can be derived from the Charter etc.

|

4

10.2.5 The National Level

Atthe nauonal level NGOs and commumty based organizations could considerably enhance
their effectivencss by carrying out a variety of endeavours including:

1) drawing up and publicizing their own nation’s international and domestic legal'
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obligations to fulfil the right to housing;

2) urging theirown states to ratify intcrnational instruments containing the right to housing
or clements thereof, if they have not already done so. These instruments would include
the CESCR, ILO Convention 117, the ACHR and protocol, the AfCHPR, the ECI-IRI
the ESC, the ICCPR, CERD and so forth;

3) urging the adoption of domestic legislation which conforms to a state’s international
obligations and which appropnalcly addresses the needs of those lacking adequate
shelter;

4) urging the passage of legislation which guarantecs effective remedies for alleged non-
compliance with the right to housing;

5) informing their constituents of their rights to adequate housing under international law;

6) basing demands for improved housing conditions notonly on moral arguments, but lcgal
oncs bascd on rights as well;

7) monitoring their own state’s compliance with their international obligations relating 16
housing; ii

8) requesting that NGOs be allowed to participate in the drawing-up of any states reports
concerning clements of the right to housing;

9) drawing-up alternative reports to that of the state conceming the degree to which the
right to housing has been cither fulfilled or denied; u

10) coordinating the creation of a national computerized data-base which could include;
all relevant legal cases which concerned the right to housing; a compilation of domestic
legislation relating to housing; all groups involved at this level with housing rights; and
other pertinent information in this regard. u

10.3 General Initiatives

|
Since carly 1990 Habitat International Coalition (HIC) has been engaged in a Global
Campaign for Housing Rights. Coordinatcd largely by HIC’s Housing Rights Sub- Commit-
tee, the Campaign continucs to cvolve and is beginning to see some, albeit small, results.
While the breath of its actions arc admirable, particularly when vicwed in terms of lts
relatively small size, the Campaign and the actions and initiatives comprising it could goa
great deal further. Once possible means of strengthening the Campaign and thus also global
prospects for the right to adequate housing would be an enhanced focus on a number of areas
currently under-cmphasized by the movement. Among some of the new possibilities are: "

1) provide information to community bascd organizations and NGOs pursuing lcgal
claims to the right to housing, bascd upon past experiences in this regard;

2) act as an international clearinghousc of information and data concerning the right 0
housing in all of its aspects; '

3) rcgularly monitor actions at the international level concerning housing rights and to for-
ward writtcn and oral submissions 1o rclevant international institutions;

4) provide publications for wide distribution to community based organizations and NGO's
detailing the lcgal obligations of cach state of the world vis-a-vis international duues
to cnsure the right Lo housing;

5) provide legal assistance of all kinds to whomever requires it;

6) further develop and continually re-address the question of housing rights based upon
the changing rcalitics of the intcrnational community;

7) sponsor an intcrnational conference on housing rights to which members of UN and
other inter-governmental bodics concerned with housing rights could be invited. (For
instance, members of the Committee on Economic, Social and Cultural Rights, Lhe
Commission on Human Rights, the Sub-Commission, ECOSOC, the ILO, the Inter-
Amcrican Commission on Human Rights and so on;)

8) sponsor workshops at the UN and within other organisations during appropriate sessions
to garner support and understanding for the right to housing with all its complexnues,

9) prepare detailed reports on particular states’ reports and the coverage given to Lhese
rcports by the monitoring bodics concerned;

10) utilize cxisting human rights procedures at the international and regional levels aiming
to substantiatc the right to housing throughout the world;

11) maintain a regular presence within inter-governmental organizations with a view o
urging a greatly incrcased coverage of housing rights; and

12) provide funding for local community based organizations if possible, which are
carrying out work rclating to the right to housing. .

!
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Thesc few cxamplcs are only illustrative of the many initiatives that HIC could carry out in
support of the rcalization of the rigﬁt to housing. This text has shown that such actions would
fill a very large gap in the arca of monitoring and enforcement of housing rights, as well as
to the issue of clarifying this right. It could be of instrumental importance in informing the
people of the world of their rights in this regard and to transforming the words ‘‘a right to
adequatc housing’’ intoa comprethsive and concrete reality for all of the world’s citizens.
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Constitutional Sources of the Right to Housing

An incrcasing number of constitutions throughout the world have enshrined the right l(l!)
housing in various forms. Some are very specific, with others of a more general nature. Whlle
some constitutions do not mention the right to housing as such, they may contain relevant
provisions pertincnt to this right. Thus, whal follows is a listing of many of the relevant
constitutional provisions in place at present dealing with the topic at hand. The first secuon
will dlincate those provisions directly relating to housing, whereas the second will concernt
some indircctly related clauses. !

People’s Republic of Bangladesh (1986)

|
Article 15: **It shall be a fundamental responsibility of the state to attain, through planne(‘{l
economic growth, a constant increasc of productive forces and a steady improvement in the
matcrial and cultural standard of living of the peoplec, with a view to securing its citizens - a)
The provision of the basic nccessities of life, including food, clothing, shelter, education and
medical care...” “

Costa Rica (1949)

Article 65: “The statc shall promote the construction of low cost housing and create a family
homcstcad for workers.”” N

Dominican Republic (1966)

Article 13: **The application of land to useful purposes and lo the gradual elimination of Iarge
holdings (latifundios) arc dcclarcd 10 be of social interest.’ i

Article 15(b): ““The cstablishment of cvery Dominican home on land or with improvements
belonging to the occupant is declared to be of high social interest. To this end, the state shall
encouragc the development of public credit on advantageous terms, intended to make it
possiblc for all Dominicans (o posscss a comfortable and sanitary home.”’ !i
Article 17: *‘The statc shall also offer social assistance to the poor. This assistance shall
consist of food, clothing, and, in so far as possible, adequate housing...”’

Ecuador (1979)

Article 13: “‘Every person enjoys the following guarantees:...the right to a standard of living
that assurcs hcalth, food, clothing, housing, medical assistance and the necessary social
services...”’ ||

Article 19(14): *“The right to a standard of living lhal ensures the nccessary health, food
clothing, housing, mcdical care and social services.’

Article 30: “*The statc shall promotc housing programs of a social interest. It shall provnde
the mcans of subsistence to whomever lacks resources and is not in a posmon to acquire thenfl
and can find no onc or no agency obligated by law to provide them.”’ !

Article 50: ““To make the right to housing and to the conservation of the environment
effective, municipalitics may expropriatc, reserve and control access for future developmerﬁt

in accordance with the law.”’ )
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E! Salvador (1984)

Article 51: ““The law shall specxfy what enterprises and estabhshmems due to special
conditions, are required to provide a'worker and his family with suitable housing, schools...and
other services and atiention necessary for their well-being.”

|
Equatorial Guinea (1982)

Article 20(13): “*Every person enjoys the right to a standard of living which ensures heallh
nutrition, education, clothmg, housing, medical care and necessary social. servnces

| Greece (1975) |

Article 21(4): “*The acquisition of a home by thc homeless or those inadequately sheltered
shall constitutc an object of specnal state care.’

Guatemaia {

Article 105: ““Workers' Housing. Through specific entities, the state will support the plan-
ning and construction of housing pl‘OJCClS establishing adequate systems of financing that
would make it possiblc to involve ithe different programs so that the workers may opt for
adequatc housing and meet health requirements. The owners of enterprises are obliged to
make available to their workers - in cases established by law - the housing units that meet the
above-mentioned requircments.”’

|
i

Article 119: ““The obligations of the state are:

Article 119(d) To sce to the raisin g[of the standard of living of all the country’s inhabitants,
securing the well-being of the family...

Article 119(g) To promolc on a prxoruy basis the construction of proper housmg through
systems of financing so thatalarge number of Guatemalan families may have title toit. When
resulting or co-operatively held housing is involved, the systems of land tenure may be
different.” ‘

I
Co-operative Republic of Guyana (1980)

Article 26: ‘‘Every citizen has the }ight to proper housing accommodation.”’

Haiti (1987)

Article 22: *“The state recognizes the righi of every citizen to decent housing, education, food
and social sccurity.”’

|
' Honduras {1982)

Articie 123: “*All children shall en joy the benefits of social security and education. Every
child shall have the right to grow and develop in good health, for whom special care shall be
given during the prenatal period, as much for the child as for the molher bolh being entitled
to food, housing, education, recrcauon and adequate medical services.’

Chapter IX - Housing
Article 178: **All Hondurans have the right to decent housing. The state shall desngn and
implement housing programmes of; social interest.’

Article 179: ““Thc state shall promolc supporl and regulate the creation of systems and
mechanisms for the utilization of mtcmal and external resources to be used for solving the
housing problem.”’ 81
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Article 180: *‘Allinternal and external credits and loans obtained by the state for housing shall
be regulated by law for the benefit of the ultimate user of the credit.

Article 181: ““The social fund for housing is hereby created. Its purpose shall be to _develop
housing in urban and rural areas. A special law shall regulate its organization and
functioning.” |

iran (1980) ,l

Article 31: “‘A suitable dwclling, according to need, is the right of every Iranian person gnd
family. The governmentis responsiblc for laying the groundwork to accomplish this, with first
considcration given to those who are in need, in particular villagers and labourers.”’ “

Japan (1947)

Articlc 25: “ All people shall have the right to maintain the minimum standards of wholesom
and culwral living. In all spheres of lifc, the state shall use its endeavours for the promouon
and extcnsion of social welfare and sccurity, and of public health.”’ u
People’s Republic of Kampuchea

Article 15: *‘Citizens havc the right to use and mheru land allotted by the State to each fam-

ily according to the provisions of the law, on which to build a house and grow crops or of-
chards.”

North Korea
Article 69: ““The state provides functional modern houses and hostels for the workiqg
people...The statc builds modern rural houses at its cxpense and offers them free for the uSe
of co-opcrative farmers.””’
The Netherlands (1984) u
Article 22(2): *“It shall be the concern of the authorities to provide sufficient living accommo-
dation...” “
Nicaragua (1987)
—

Articlc 64: ‘‘Nicaraguans have the right to decent, comfortable and safe housing that
guaranices familial privacy. The statc shall promote the fulfilment of this right.”’

: ! : ll
The Islamic Republic of Pakistan (1973)
Article 38(d): ' ‘The statc shall provide basic necessities of life such as food, clothing, housinfg,
education and medical rclicf, for all such citizens, irrespective of sex, caste, creed or race, as

are permancntly or temporarily unable to earn their livelihood on account of infirmity, sick-
ness or uncmployment.”’

Panama (1978)

- Article 109: ““The state shall establish a national housing policy with the purpose of ensuring

the enjoyment of this social right to all of the population, especially low-income groups.’,i’
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Paraguay (1967)

. Article 83: “‘Every family has the right to a home standing on its own land, for which purposes
institutions shall be perfected and the most favourable laws shall be enacted in order to make
far more widespread ownership of urban and rural real property and promote the construction
of low-cost, comfortable and sanitary housing units especially for wage-earners and rural

workers.”’
I

Peru (1979)

Article 2(9): *‘Every person hasa nghl tofreely choose the place of residence, to travel across
the national tefritory, and to exit and re-enter it except for restrictions 1mposed for measures
of public healthand not to be cxpamated or removed from the place of one’s residence except
by court order...”

Article 10: ““It is the right of lhc family to enjoy a decent home.”

Article 18: ““The statc takes care prcfcrcnually of the basic needs of the individual and his
family in terms of food, housing and recreation. The law regulates the use of urban land in
keeping with the common good and the participation of the local community. The state
promotcs the execution of public and private programmes of urban development and housing.
The state supports and promoles cooperatives, mutual aid societies, and in general housing
mortgage institutions and programmes of self-built construction and rental purchase. It
grants incentives and tax excmpuons in order 1o make construction cheaper. It creates
conditions for the granting of long-term, low-interest credits.”

Philippines (1986)

Article 13, section 9: *“The state shall by law, and for the common good, undertake, in coop-
eration with the private scctor, acontinuing program of urban land reform and housing which
will make availablc at affordable cost decent housing and basic services to underprivileged
and homeless citizens in urban centres and resettlement areas. It shall also promote adequate
employment opportunity to such citizens. In the implementation of such programs the state
shall respect the rights of small property owners.

Article 13, section 10: ““Urban or rural poor dwellers shall not be evicted nor their dwellings
demolished, cxceptin accordance with law and in a justand humane manner. Noresettlement
of urban or rural dwellers shall be undcrtaken without adequate consultation with them and
the communitics wherc they are to be resettled.”

Poland .

Article 79(5): ““Inits concern for the welfare of the family, the Polish People’s Republic aims
at an amclioration of the housing situation, develops and supports, with the participation of
the citizens, various forms of residential construction, especially of cooperative construction,
and cares for the rational management of housing rcsources.”’

Portugal (1982)

Article 65(1): “‘Everyonc shall have the right for himself and his family to a dwelling of ade-
quate size satisfying standards of hyglcnc and comfort and preserving personal and family
privacy. E
Article 65(2): ““In order to safcguard the right to housing it shall be the duty of the state to:
(a) Draw up and put into effect ahousing policy as part of general regional planning and based
- on town plans which safcguard the existence of an adequate network of transport and social
facilitics; (b) Encourage and support initiatives by local authorities and communities aimed
at solving their housing problems and promoting individual building and the establishment
of housing cooperatives; and (c) Promote private building subject to the public interest.

83



From Housing Needs To Housing Rights |

Article 65(3): *‘The statc shall adopt a policy aimed at introducing a system of rents
compatibic with family incomes and of individual ownership of dwellings.

Article 64(4): *“The staic and local authoritics shall exercise effective supcrvnsmn over
immovable property, take urban lands into national and municipal ownership where neces-
sary and lay down rights of use.” |

Republic of Seychelles (1976)

Article 3(v): “*Thec aims and objects of the Front shall be: |

*“To create a socialist statc wherein all citizens, regardless of colour, class, race, sex or creed
shall have cqual opportunitics and be afforded with the basic needs of life in amodern society,
such and security of income, medical care, good and hygienic housing, free and compulsory
education...”” (from the Constitution of the Seychelles People’s Progressive Front.)

Spain (1978) ‘
|
Article 47: **All Spaniards have the right to enjoy decent and adequate housing The public
authoritics shall promotc the conditions necessary and establish pertinent norms to make this
right cffcctive, regulating the use of land in accordance with the general interest to prevent
speculation. The community shall share in the increased values generated by urban activities
of public bodies.”’ \

Turkey (1982) -

Article 57: ““The statc shall take mcasurcs to meet the needs for housing, within the
framework of a plan which takes into account the charactensucs of citics and environmental
conditions and supports community housing projects.”’

USSR (1977)

Article 44: “‘Citizens of the USSR have the right to housing. The right is ensured by the
development and upkecp of statc and socially owned housing; by assistance for cooperatlve
and individual housc building; by fair distributions, under public control, of the housing thal
becomes available through fulfilment of the programme of building well-appointed dwell-
ings, and by low rents and low charges for uuhty scrvnccs Citizens of the USSR shall lake
good carc of the housing allocated to them.””

Vietnam (1980) ‘

Article 62: “*Citizens havc the right to housing. The state has the responsibility to directly
improve the ratc of housing construction by collectives and individuals according to common
plans, so as to gradually implement this right. The allotment of state housing space must be
fair and cquitable.”’

Yugoslavia

Article 164: *‘Citizens shall be guaranteed the right to acquire a tenancy title to a dwelling
in social ownership, which cnsurcs them permanent occupancy, under conditions specified
by statute, of a socially-owned dwelling for the satisfaction of their personal and family hous-
ing needs. The right of citizens to a dwelling subject to the right of ownership shall be
regulated by statute.”’ ’I

!
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Selected Indirect Provisions
Algeria (1976)

[l

|
Article 67: *“All citizens have the right to health protection. This right is implemented by a
gencral and free public health service, the extension of preventative medicine, the steady
improvement of living and wbrking conditions...”’

People’s Republic of the Congo (1979)
|

Article 33: *‘Privaic property as well as the righi to inheritance of goods and chattels, other
than land, arc guarantced. Nobody can make use of this right to private property to the det-
riment of the community...”” ]

Cyprus - _ \
Article 19: *“The government may acquire land by compulsory acquisition for the construc-
tion of low-income houses.”’

|
Republic of Djibouti (1977)
! .
Article 2 of Constitutional Law No. 1: ““The Republic of Djibouti adheres to the Universal

Declaration of the Rights of Man. It affirms the necessity of establishing a political order
where the rights and liberties st forth in this declaration may have full force.” (This art. 25)

Ethiopia

i .
Article 10(2): ““In order to create favourable conditions for development, the state shall
ensure that human scttlement patterns correspond to the distribution of national resources.’’

Federal Republic of Germany (1949 and 1979)
\ _

Article 13: ““The invi(_)labil'il); of the home cannot be violated except...to alleviate the housing
shortage...”’

Ghana (1982)

Section 50(1): ““No person shall own more than one house built by the State Housing
Corporation Terra Development Corporation or other public body.”

Panama (1978)

Article 44: *“Privatc property implics obligations on the part of its owner by reason of the
social function which it may fulfil. For rcasons of public utility or of social interest as defined
by law, there may be expropriation pursuant to special judgement and with compensation.

Articlc 45: *“When the application "!of a law enacted for reason of public utility or social
interest results in a conflict between'private rights and the need recognized by the law itself,
the private interest must yield to the public or social interest.”

|
Qatar (1970) '

Article 7(e): **The state shall do evfetything in its power to protect its citizens against the
causes of discase, ignorance and poverty.”

!
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Venezuela (1971)

Article 77: “The statc shall strive to improve the living conditions of the rural popu]ation.?;’

The African National Congress’ Freedom Charter (1955) »

*“...All peoplc shall have the right to live where they choose, to be decently housed, and to
bring up their familics in comfort and sccurity. Unused housing space is to be made available
to the pcople. Rent and prices shall be lowered....”’ |
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Relevant Human Rights Instruments and Ratifications

The United Nations !
|
1)The Charter of the United Natiorils (1945).

2)The Universal Declaration of Human Rights (UDHR) adopted and proclaimed by General
Assembly Resolution 217 A (11T) o‘(f 10 December 1948.

| .
3)The Intcrnational Covenant on Economic, Social and Cultural Rights (ICESCR) adopted
and opened for signature, ratification and accession by General Assembly Resolution 2000
A (XX1) of 16 December 1966. Entry into force: 3 January 1976.

States partics arc: Afghanistan, Algeria, Argentina, Australia, Austria, Barbados, Belgium,
Bolivia, Bulgaria, Byclorussian SSR, Cameroon, Canada, Central African Republic, Chile,
Colombia, Congo, Cosla Rica, Cyprus, Czechoslovakia, Democratic People’s Republic of
Korea, Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea,
Finland, France, Gabon, Gambia, Fcderal Republic of Germany, Greece, Guatemala,
Guinea, Guyana, Honduras, Hungary, Iceland, India, Iran, Iraq, Ireland, Italy, Jamaica,
Japan, Jordan, Kenya, Korca (Republic of), Lebanon, Libyan Arab Jamabhiriya, Luxembourg,
Madagascar, Mali, Mauritius, Mexico, Mongolia, Morocco, Netherlands, New Zealand,
Nicaragua, Niger, Norway, Panama, Pcru, Philippincs, Poland, Portugal, Romania, Rwanda,
Saint Vincent and the Grenadines, San Marino, Sencgal, Solomon Islands, Somalia, Spain,
Sri Lanka, Sudan, Surinamc, Sweden, Syrian Arab Republic, Tanzania, Togo, Trinidad and
Tobago, Tunisia, Uganda, Ukrainian SSR, USSR, United Kingdom, Uruguay, Venczuela,
Viet Nam, Yemen, Yugoslavia, Zaire, Zambia.

4)The International Covenant on Civil and Political Rights (ICCPR) adopted and opened for
signature, ratification and accession by General Assembly Resolution 2200 A (XXI) of 16
December 1966. Entry into force:|23 March 1976

States partics arc: Afghanistan, Algeria, Argentina, Australia, Austria, Barbados, Belgium,
Bolivia, Bulgaria, Burundi, Byelorussian SSR; Cameroon, Canada, Central African Repub-
‘lic, Chile, Colombia, Congo, Costa Rica, Cyprus, Czechoslovakia, Democratic People’s
Republic of Korca, Denmark, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial
Guinca, Finland, France, Gabon, Gambia, Federal Republic of Germany, Guinea, Guyana,
Hungary, Iccland, India, Iran, Iraq, Ircland, Italy, Jamaica, Japan, Jordan, Kenya, Korea
(Republic of), Lebanon, Libyan Arab Jamahiriya, Luxembourg, Madagascar, Mali, Mauri-
tius, Mcxico, Mongolia, Morocco, Netherlands, New Zealand, Nicaragua, Niger, Norway,
Panama, Peru, Philippincs, Poland, Portugal, Romania, Rwanda, Saint Vincent and the
Grenadines, San Marino, Sencgal; Somalia, Spain, Sti Lanka, Sudan, Suriname, Sweden,
Syrian Arab Republic, Tanzania, Togo, Trinidad and Tobago, Tunisia, Ukrainian SSR,_
USSR, United Kingdom, Uruguay, Vcnezucla, Viet Nam, Yemen, Yugoslavia, Zaire,
Zambia.

5)Optional Protocol to the International Covenanton Civil and Political Rights, adopted and
opened for signaturc, ratification hnd accession by General Assembly Resolution 2200 A
(XXI) of 16 December 1966. Entry into force: 23 March 1976.

Statcs partics arc: Algeria, Argentina, Austria, Barbados, Bolivia, Cameroon, Canada,
Central African Republic, Colombia, Congo, Costa Rica, Denmark, Dominican Republic,
Ecuador, Equatorial Guinca, Finland, France, Gambia, Hungary, Iceland, Ircland, Italy,
Jamaica, Libyan Arab Jamahiriya, Luxembourg, Madagascar, Mauritius, Netherlands, New
Zealand, Nicaragua, Niger, Norway, Panama, Peru, Portugal, Saint Vincent and the Grena-
dines, San Marino, Scncgal, Somalia, Spain, Suriname, Sweden, Togo, Trinidad and Tobago,
Uruguay, Venczucla, Zaire, Zambia. :

6)International Convention on lh}c Elimination of All Forms of Racial Discrimination
(CERD), adopted and opened for signature and ratification by General Assembly Resolution
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2106 A (XX) of 21 December 1965. Entry into force: 4 January 1969.

States partics arc: Afghanistan, Algeria, Antigua and Barbuda, Argentina, Australia, Austria,
Bahamas, Bangladcsh, Barbados, Belgium, Bolivia, Botswana, Brazil, Bulgaria, Burkina
Faso, Burundi, Byclorussian SSR, Cameroon, Canada, Cape Verde, Central African Republ
lic, Chad, Chile, China, Colombia, Congo, Costa Rica, Cuba, Cyprus, Czechoslovakla[
Democratic Kampuchea, Democratic Yemen, Denmark, Dominican Republic, Ecuador,
Egypt, El Salvador, Ethiopia, Fiji, Finland, France, Gabon, Gambia, Federal Republic of
Germany, Ghana, Greeee, Guatemala, Guinea, Guyana, Haiti, Holy See, Hungary, Iceland,
India, Iran, Iraq, Isracl, Italy, Ivory Coast, Jamaica, Jordan, Korea (Republic of), Kuwait, Lao
People’s Democratic Republic, Lebanon, Lesotho, Liberia, Libyan Arab Jamahiriya, Lux|-
embourg, Madagascar, Maldives, Mali, Malta, Mauritius, Mauritania, Mexico, Mongohaw
Morocco, Mozambique, Namibia, Nepal, Netherlands, New Zealand, Nicaragua, Nngerw
Nigeria, Norway, Pakistan, Panama, Papua New Guinea, Peru, Poland, Portugal, Qatar,
Romania, Rwanda, Saint Vincent and the Grenadines, Senegal, Seychelles, Sierra Leone,
Solomon Islands, Somalia, Spain, Sri Lanka, Sudan, Suriname, Swaziland, Sweden, Syrlan
Arab Republic, Tanzania, Togo, Tonga, Trinidad and Tobago, Tunisia, Uganda, Ukrainian
SSR, USSR, United Arab Emirates, United Kingdom, Uruguay, Venezuela, Viet Naml
Yemen, Yugoslavia, Zairc, Zambia.

7)Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
adopted and opened for signature, ratification and accession by General Assembly Resolu-
tion 34/180 of 18 Dccember 1979, Entry into force: 3 September 1981. :

States Partics arc: Angola, Antigua, Argentina, Australia, Austria, Bangladesh, Barbados)
Belgium, Bhutan, Brazil, Bulgaria, Burkina Faso, Byclorussian SSR, Canada, Cape VerdeI
Chile, China, Colombia, Congo, Costa Rica, Cuba, Cyprus, Czechoslovakia, Denmark
Dominica, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea, Ethiopia,
Finland, France, Gabon, Federal Republic of Germany, Ghana, Greece, Guatemala, Guinea,f
Guinea-Bissau, Guyana, Haiti, Honduras, Hungary, Iccland, Indonesia, Iraq, Ireland, Ttaly,
Jamaica, Japan, Kenya, Korea (Republic of), Lao Pcople’s Democratic Republic, Liberia)
Libyan Arab Jamahiriya, Madagascar, Malawi, Mali, Mauritius, Mexico, Mongolia, Moi‘l
rocco, New Zcaland, Nicaragua, Nigeria, Norway, Panama, Paraguay, Peru, Philippines,
Poland, Portugal, Romania, Rwanda, Saint Christopher and Nevis, Saint Lucia, Saint Vincent
and the Grenadinces, Sencgal, Spain, Sri Lanka, Sweden, Tanzania, Thailand, Togo, Tunisia;
Turkey, Uganda, Ukrainian SSR, USSR, United Kingdom, Uruguay, Venezuela, Viet Nam,
Yemen, Yugoslavia, Zairc, Zambia.

8)Convention against Torturc and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment, adopted and opened for signature, ratification and accession by General Assembly
Resolution 39/46 of 10 December 1984. Entry into force: 26 June 1987.

9)Convention relating to the Status of Refugees, adopted on 28 July 1951 by the UN
Confercnce of Plenipotentiarics on the Status of Refugees and Stateless Persons convened
under General Assembly Resolution 429 (V) of 14 December 1950. Entry into force: 22 Apnl
1954,

10)(Draft) Intcrnational Convention on the Rights of the Child.

Relevant Declarations, etc. ) “
- !
1)Declaration of the Rights of the Child, proclaimed by the General Assembly of the United
Nations on 20 November 1959 (resotution 1386 XIV).

2)Vancouver Declaration on Human Settlements, adopted at the United Nations Conference
on Human Sctiicments, June 1976.

3)Declaration on the Right to Devclopment, adopted by the Generél Assembly on 4
December 1986. :

4)Standard Minimum Rules for Treatment of Prisoners, adopted by the First UN Congress on
the Prevention of Crime and the Treatment of Offenders, held in Geneva in 1955, and
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approved by the ECOSOC by lls Resoluuons 663 C (XXIV) of 31 July 1957 and 2076 (LXII)
of 13 May 1977 . '

S)Declaration on Social Progress add Development, proclaimed by the General Assembly of
the United Nations on 11 Dccembdr 1969 (Resolution 2542 (XXIV))

ILO Instruments and Resolutions

1 . .
1) Convention 107 Conccrning the Brotection and Integration of Indigenous and Other Tribal
and Semi-Tribal Populations in Independent Countries, adopted 26 June 1957.

2) Convention 117 Cdnccrning Basic Aims and Standards of Social Policy, adopted 28 June,
1961.

States partics arc: Bahamas, Bolivia, Brazil, Central African Republic, Costa Rica, Ecuador,
 Ghana, Guinca, Isracl, ltaly, Jamau,a Jordan, Kuwait, Madagascar, Nicaragua, Niger,
| Panama, Portugal, Romania, Scncgal Spain, Sudan, Syrla, Tunisia, Venezuela, Viet Nam,
Zairec and Zambia l

3) Recommendation 115 Concerning Workers’ Housing, adopted 28 June 1961.

4) Resolution Concerning the International Year of Shelter for the Homeless and the role of
the ILO, adopted by the Intcrnational Labour Conference at its 73rd Session, 23 June 1987.

The Council of Europe 1

1) The European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) adopted 4 November 1950, and its additional protocols. Entry into force 1953.

States partics arc: Austria, Bclgium,ECyprus, Denmark, Finland, France, Federal Republic of
Germany, Greece, Iccland, Ireland, Italy, Licchienstein, Luxembourg, Malta, Netherlands,
Norway, Portugal, San Marino, Spain, Sweden, Switzerland, Turkey and United Kingdom.

2) The European Social Charter (ESC) adopted 18 October 1961. Entry into force: 26
February 1965.

States partics are: Austria, Cyprus, Denmark, France, Federal Republic of Germany, Greece,
Iceland, Ircland, Italy, Malta, thhcrlands, Norway, Spain, Sweden, Turkey and United
Kingdom.

The Organization of American States (OAS)

1) The Amcrican Convention on Human Rights (ACHR) signed on 12 November 1969.
Entry into force: 18 July 1978. '

States partics arc: Argentina, Barbados, Bolivia, Chile, Columbia, Costa Rlca, Dominican
Republic, Ecuador, El Salvador, Grcnada Guatemala, Haiti, Honduras, Jamaica, Mexico,
Nicaragua, Panama, Paraguay, Peru, Suriname, Uruguay and Venezuela.

2) The American Declaration of lhc';Righls and Duties of Man, proclaimed in 1948.

|
3) Additional Protocol to the American Convention on Human Rights concerned with the
protection of economic, social and c‘ultural rights, adopted 1988 in San Salvador (not yet in
force).

i

!
The Organization of African Unity

1) Bangul Charter on Human and Pcoples Rights (AfCHPR) adopted in 1981. Entry into
force: October, 1986. |

i
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States partics arc: Algeria, Benin, Botswana, Burkina Faso, Cape Verde, Central African
Republic, Chad, Comorcs, Congo, Egypt, Equatorial Guinea, Gabon, Gambia, Ghana,
Guinca, Guinca-Bissau, Liberia, Libyan Arab Jamahiriya, Mali, Mauritania, Niger, ngerla
Rwanda, Saharawi Arab Dcmocratic Republic, Sao Tome and Principe, Senegal, Sierra
Leone, Somalia, Sudan, Tanzania, Togo, Tunisia, Uganda, Zaire, Zambia, Zimbabwe.



1) Committee on Economic,
Social and Cultural Rights,
Report of the fourth session
(15 January-2 February
1990) (E/C.12/1990/3).

2) See: Somocurcio and Flo-
rian Borbon, "El Proceso de
Reordenamiento Urbano y
los Desalojos en Santo
Domingo”, 1989 and CO-
PADEBA, "Remodelacion
Urbana y Desalojos en
Santo Domingo”, 1990.

3)See: HIC, "APlaceto Live:
News from the Global Cam-
paign for the Right-to Hous-
ing”, June 1990.
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Commission on Human nghts

Forthy-seventh Session
Agenda ltem 12 ]

Question of the violation of human rights and fundamental freedoms in any
part of the world with particular reference to colonial and other dependent
countries and territories
[
' 1
Written statement submitted by Habual I mernauonal Coalition, a non- -governmental organi-
zation on the Roster

The Secretary-Gcneral has received the following communication which is circulated in ac-
cordance with Economic and Soci}al Council resolution 1296 (XLIV).

'
t
i

8 February 1991

1) Habitat International Coalition would like to draw the attention of the Commission to the
global practice of forced evictions - a practice which clearly violates a number of internation-
ally recognized human rights, in particular the right to adequate housing. It should be
recalled that the Committee on Economic, Social and Cultural Rights declared in very clear
terms that *“...the right to housing can be subject to violation... especially in the context of
evictions™’ and ““...pursuant to the right to housing, people should be free from threats of
eviction or deportauon demolmon of their homes or any other form of persecution or
harassment.””!

2) Evictions - defined as the removal of a person, family or groups from their home(s) against

_their will, almost always mvolvmg coercion or force and often carried out arbitrarily - affect

literally millions of persons annually Evictions can be mass in scope, sometimes medium-
scale, and may also affcct single individuals, families or households.

3) The following illustrative recent examples of the various manifestations which evictions
can take reveal both the severity and magnitude of this issue; an issue of human rights yet to
be sausfaclonly addressed by the dommlsswn however, one which clearly requires imme-
diate and serious international attention.

Evictions to “beautify cities”‘l’

4) In preparation for the celebrations surrounding the 500th anniversary of Columbus’
landing in the region, over 15,000 families (at least 100,000 persons) have been forcibly
removed from their homes in the cities of Santo Domingo and Santiago, in the Dominican
Republic.? The communities most severely affected are: la zona del Faro a Colon (3,800
families); Villa Juanay Villa Consuelo (3,500 families); el Hoyo de Chulin, 1a 70, la Chivera
y laZurza (3,500 families); Guachupita, la Cienaga y la Marina (1,600 families); San Carlos
y Villa Francisca (1,500 families); los Cartones y la Prolongacion Jose Contreras (1,200
families) and Sabana Perdida (1,000 families). The vast majority of evictees received no
warning or compensation, I

5) In December 1990, the United: Nations Committee on Economic, Social and Cultural_
Rights declared the Dominican Republic to be in violation of article 11 of the Covenant on
Economic, Social arid Cultural Rights because of this eviction programme (see the Commit-

tee’s report on its fifth session). !

6) On 2 May 1990, 48 families wére forcibly evicted in Paris, France by a massive police
force far outnumbering the inhabitants of the building. The families have camped out in the
nearby Place de la Reunion, demandmg that their right to safe affordable housing be
fulfilled.?
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4) Ibid.

5) See: Weekly Review
(Kenya), 1 June 1990.

6) The Guardian, 18 July
1990.

7) Reuters, 16 July 1980.

8) See: Asia Watch Human
Rights in Burma (Myanmar),
May 1990, pp. 19-24; Diene-
mann, Peter "400,000 Bir-
manen zwangsumgesiedelt:
Massnahme betrifft vor
aliem Bewohner in den
Hockburgen der Demokra-
tiebewegung" in Die Welt, 17
July 1990.

Q)Seé: Ben Arrous, Michel
"Pluie d'expulsions sur La-
gos”, ENDA, July 1990.

10) See: BRECHA: Monthly
publication of the Commis-
sion for the Defence of
Human Rights in Central
America (CODEHUCA),
January-February 1990,
No.6 and “Invasion Impact
Lingers in Panama Slum" in
International Herald Trib-
une, 4-5 August 1990,

11) CODEHUCA and
CONADEHUPA "Panama
Delegations Report", No.2,
16 April 1990.
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Evictions for “urban redevelopment” '

7) Between 17 and 21 April 1990, more than 1,000 families were evicted from the P. D’Mellq
Road inBombay, India. The Bombay Municipal Authority with full police force demolisheq
the hutments of these families without legal notice or any form of compensation, even though
the families had lived on the affected site for several years. The pavements where the 5 000
people were living were immediatly dug up following the destruction of the huts to prevent
the resettlement of the families there. Inanother city, Calcutta, more than 50,000 people were
evicted between 1983 and 1988.* I

8) On 18 May 1990, more than 2,000 people were violently evicted from the squatter settle-
ment Muoroto in Nairobi, Kenya. During the ensuing violence, seven people were killed and
dozens injured. Women and children were beaten by policemen while bulldozers razed the
settlement to the ground.’

Evictions due to “‘overcrowding” I
9) In July 1990, the Government of Morocco announced that 100,000 citizens from the
ancient city of Fez would have to leave, under the pretext that the city is ‘‘overcrowded and

falling into decay’’.¢ In Casablanca, a fire of suspicious origin destroyed the bidonville Benf
Msik on 16 July 1990. One person was killed and 14 wounded, with hundreds left homeless. ‘F

Evictions for purposes of political control

|
10) As many as 500,000 persons have been evicted from their homes since 1988, mostly fromr

“Rangoon, Myanmar. Soldiers force evictees to pack their belongings and then transport them

to seriously inadequate and poorly equipped ‘‘resettlement sites’” established by the Commit-
tee for the Restoration of Law and Order. Although the Government claims the evictions are
intended to benefit the people, most analysts believe military and political control are the
actual rationale behind these acts.?

Evictions justified due to “flooding and heavy rains”

in Following heavy rains in the Maroko district of Lagos, Nigeria, the Government 1ssued
an eviction order on 6 July 1990, resulting one week later on 13 July in the forcible ev1cuon
of over 300,000 persons. The bidonville Maroko had existed since 1958. Since this massive
eviction, only severely inadequate arrangements have been made for relocation or compen-
sation. Most victims of the eviction remain essentially homeless.?

Evictions due to armed conflict and by foreign military forces |

12) Thousands of Panama’s poorest citizens were displaced from their homes during the
invasion of Panama by the United States in December 1989, as a result of both bombing and
subsequent bulldozing. Particularly hard hit were the communities of El Chorrillo and Sani
Miguelito. Half of El Chorrillo - which had a pre-invasion population of 25,000 - was totally
destroyed. More than half of the people forced out of this community are currently living i m
squalid conditions in two airplane hangers on a former United States air base in three foot by
three foot cubicles.!® “

13) During 1990 there have been at least three armed actions on the part of the Panamanian
Public Forces and the United States army to dislodge families from sites where they have
settled and built homes. In January 1990, 200 families were evicted from their homes in
Tucumen. In San Miguelito, 500 families were forcibly evicted on 13 March 1990 by 700
Public Forces officers accompanied by 200 United States soldiers. More than 400 families
were driven from their homes in Panama Viejo by Public Forces officers in early 1990." “



12) See: Press release, 12
-September 1990, Assess-
ment Mission to the Repub-
lic of Korea by the Asian
Coalition for housing Rights
and Habitat International
Coalition; Battle for Housing
Rights in Korea, 1989 and
Disposable People: Forced
Evictions in South Korea,
Catholic Institute for Interna-
tional Relations, 1988,

13) See: Tibet Information
Network, "TIN Housing Sup-
plement, November 1990:
Reconstruction in" the Old
City of Lhasa", 10 November
1990.

14) See: "Human Rights in
Thailand Report", Vol. 13,
No. 1-2, January-June 1989
and Smucker, P. "Let My
People Stay: Bangkok
Squatters Fight for Housing
Rights" in Development and
Cooperation, April 1989.
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Evictions and international events

14) From 1985 until the 1988 summer Olympic Games, 720,000 persons were forcibly
evicted from their homes in Seoul, Republic of Korea. Thirteen people died as a result of
these actions, and scores of others suffered injury. Over 100 of the 250 designated ‘ ‘redevel-
opment sites’’ in Seoul have been evicted thus far. The remaining sites are home to 2 million
people currently threatened with forced removal, 90 per cent of those evicted do not receive
compensation.'? South Korea ratified the Covenant on Economic, Social and Cultural Rights
in July 1990, thus taking on obligéxtions to fulfil, inter alia, the right to adequate housing.

Evictions through demolition

15) During the first months of 1990 up to 10 per cent of the remaining traditional Tibetan
housing in the capital city Lhasa was demolished by the occupying Chinese authorities. At
least 1,500 Tibetans were forced into temporary accommodation as aresult of these evictions.
The Tibetan quarter of Lhasa has, been systematically reduced by the Chinese, currently
constituting a mere 2 per cent of the city, whereas prior to the Chinese invasion in 1949 it
constituted the entire city."

‘Evictions and land speculauon

16) A study published in 1985 found that 269 slum areas, housing 272,000 people in Bangkok,
Thailand were under direct threat of eviction. During the first three months of 1990 five major
evictions took place, resulting in the removal of thousands of citizens from their homes. A
1989 report states that ‘“Thailand [1s] among the countries with the most violent methods to
clear away slums. For years, slum people across Bangkok have faced demolition of their
dwellings by the authorities, lhreats from gangsters, and even arson, apart from normal legal
procedures of eviction,”’ |

17) These illustrative examples of recent evictions show conclusively that the forced removal
of persons from their homes is a very real and ongoing global problem. Without serious and
long-term action by the international human rights community, particularly the Commission,
itis doubtful whether the dehabilitating practice of eviction will decrease. Evictions mustbe
seen for what they are - a blatant and non-justifiable violation of the internationally recog-
nized rights to adequate housing, to freedom of movement, to privacy and to the right to
choose one’s residence.

18) Habitat International Coalition encourages the Commission to act immediately with a
view 10 encouraging States to cease the practice of forced eviction.
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Committee on Economic, Social and Cultural Rights
Fourth Session
15 January-2 February 1990

Implementation of the International Covenant on
Economic, Social and Cultural Rights

Written statcment submitted by Habitat International Coalition, a non-governmental organi:
zation on the Roster

The Sccretary-General has received the following communication, which is circulated in
accordance with Economic and Social Council resolutions 1296 (XLIV) and 1988/4.

10 December 1989

1) Habitat International Coalition (HIC) is an alliance of more than 250 non-governmental
and community based organizations from 60 countries, each concerned with various aspects
of housing. Founded in 1976, HIC’s major objective is the recognition and 1mplementauor}
of the right of everyone to secure a place in which to live in conditions of peace and dignity!

A) DEFINING THE RIGHT TO ADEQUATE HOUSING

2) Although the right to housing can be found in a great variety of international human rights‘
instruments, a clear, concise and acceptable definition of this fundamental right will have to
be agreed upon. HIC believes that without a legal definition of this right, the likelihood of
itevery achieving its potential utility is greatly diminished. The Committee is one of the most
important international human rights bodies concerned with, inter alia, the right to adequate
housing and it has significant legal and creative responsibilities which can be exercised

towards the ultimate realization of this right for all who possess legal entitlements to it.

3) HIC applauds the increasing consideration and attention the Committee on Economlc,
Social and Cultural Rights continues to place on the right to housing. Nevertheless, lhe
Committce could play an even more useful function if it were to give greater legal substancc
to this right. We rcalize, of course, that the right to housing is a complex right and one which
will requirc substantial scrutiny before an acceptable *“definition’” is found. In order to assisl
the Committec with its work surrounding the human right to adequate housing, HIC would

respect{ully like to offer scveral points for consideration. u
1) What the right to housing does not mean

4) Through HIC’s International Campaign for Housing Rights we have learned that there are
some popular misconceptions of the right to housing. In order to clarify some of these, the
right to housing does not mean that:

a) Housing is to be provided to all persons free of charge;

b) Housing is to be seen primarily as a commodity; ‘

¢) Housing problems will be inevitably solved by market, planned or mixed economies. Noné
of these systems has led to the full realization of the right to housing;

d) All elements of housing rights are subject to immediate implementation; "

e) The qualitative enjoyment of housing rights are solely dependent upon an individual or
family’s income;
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f) The right to housing is cxclusively a right of families exclusive of individual needs;

- g) Acceptable standards of housing will be the same throughout the world.

|
2) What the right to housing does mean

S) The complexity of housing rights makes it impossible to cover all aspects of this right in
this short submission. Still some points can be made as to what the right to housing does mean
in legal terms:

1

E v

a) Housing is a fundamcntal basic human need relevant to all human beings. The ‘‘core
contents” of this right must recognize that every person requires housing which is i)
secure; ii) safe and decent forhealth including the immediate environment; iii) affordable;
iv) accessible; v) culturally adcquate vi) free from discrimination and of such a form that
it does not detract from one’s dignity as a human being; vii) properly located with easy
access 10 basic services and infrastructure; viii) possessive of a physical quality which
promotes well-being. ,

b) The obligation to respect the rightl* to housing includes protection against eviction, harass-
" mentor interferences of rights to privacy or the rights to participate in any decisions which
relate to one’s housing or community situation.

c) The obligation to protect the right to housing includes the right to be protected against
actions and inactions of others which impinge on the enjoyment of this right such as
arbitrary rent increases by landlords (whether public, private or otherwise), any form of
discrimination by any entity, eviction or harassment, tolerance of inadequate or minimum
housing standards (particularly by property owners who may have a statutory duty in this
respect), any action which prohibits or discourages the free association of non-governmen-
tal organizations and communityi based organizations, elc.

d) The obligation to fulfil the right to housing includes the duty of taking whatever necessary -
measurcs for the fulfilment of this right such as monitoring and regulating land markets,
implcmenting *‘cnabling policies”’, the granting of tenure security to “‘illegal’” settle-

" ments, rcgulating the housing market in general and the rental sector and rent levels in
particular, guarantceing lhrough]_ financial and other means the provision of housing
resources to homeless persons, éradicating all forms of discrimination in the housing
sector, etc.

e) Several ‘‘benchmarks’” which may be used by the Committee in establishing compliance
with the right to housing could include:

i) The adoption of justiciable legislation leading towards the full enjoyment of the right to
housing for all sectors of the population and the repeal of legislation which clearly inhibits
housing rights from being realized;

[

ii) The percentage increase or decrease over the last five years of persons: inadequatly housed
in any form whatsoever, made homeless for any reason, evicted from their homes for any
justification, subjected to any form of discrimination in the housing sector; '

iii) The conferral of tenure security,to all segments of the population realizing the central
importance of tenure to the realization of housing rights;

iv) The percentage increase or decrease of public expenditure as a portion of the Gross
National Product and State budget on the fulfilment of the right to housing, disaggregated
according to income groups of thp population;

|

v) The provision of basic infrastructure and social and other services inherent in the right to

housing, etc.

These few examples are merely illustrative of what could be done.

|

I
I
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B) EVICTIONS

6) Evictions (also referred 1o as forced removals rescttlements, dlsplacemems clearances

etc.) constitute the most grevious violation of the right to adequate housing. The human nghts
implications of evictions are abundantly clear, and in the instances of South Africaand Israel

this has been recognized and condemned in United Nations resolutions. Evictions are far
from taking place in these two countries alone. In one form or another, thisisa phenomenqn
which affects many countries, even though the United Nations Vancouver Declaration on
Human Settlements states that undertaking major clearance operations should take place only
when conservation and rchabilitation are not feasible and relocation measures are made. HIC
accepts that in some situations and with certain circumstances met (such as rehousing alEa
mutually agrecd upon location and at which living conditions do not worsen), evictions ma
be justifiable. Yet in many instances, evictions are carried out with insufficient waminé,
inadequate legal protection and often accompanied by violence.

7) For the past two years, Habitat International Coalition has been collecting evidence and
information about evictions from all corners of the earth and from all regions. Our data
gathering is thus far certainly not exhaustive. Nonetheless, we have documented mass and
forced evictions in more than 12 different countries. HIC has carried out on-site facl-fmdm'g
missions in threc of these States. Combined data from the 12 States alone (nine of which afe
States partics to the Covenant on Economic, Social and Cultural Rights), reveals that the
1980s has been witness to over 3 million persons being evicted from their homes against their
will. '

8) In the reports from Statcs parties which the Commitiee monitors, HIC has noticed nuo

mention of evictions. HIC urges the Committee to permanently include inquiries into th:e .

phenomenon of evictions when questioning States parties on issues relevant to article 11 of
the Covenant. ‘

'C) GENERAL DISCUSSION i

9)YHIC is encouraged by the new practice of the Committee of holding ‘‘general discussions;’
on certain rights or articles found in the Covenant. The initial general discussion on article
11 held during the third session of the Committee was a fruitful and precedent-setting
initiative. Yet, duc to lengthy presentations and discussion of the right to food as found in this
article, virtually no time was accorded for the other constituted rights of article 11, including
the right to housing. We applaud the Committee’s decision of allowing an expert to speak
briefly on some of the issues surrounding the right to housing last year. However, this short_
statement is, in our view, clearly insufficient. During the first general discussion, there was
no time allotted to crucial discussions amongst Committee members about the right to
housing.

10) HIC strongly urges the Committee to complete the unfinished discussion of article 11 at
this year’s fourth scssion, by allocating sufficient time and resources to consideration equal

to that provided to the right to food, yet this year concerning the right to adequate housinfg.
|

D) GENERAL COMMENTS

11) HIC is plcased with the practice of “‘general comments’’ by the Committee. The first suéh
commenton ‘‘Reporting by States parties’” provides valuable insight and clarity about some

~of the legal obligations of States parties to the Covenant.

12) The Human Rights Commitiee inevitably plays a variety of roles. One of the most
important arc the pronouncements this body makes about the legal nature of the Covenant.
As the Committee has revealed through its practice of general comments, these can add
significant clarity and judicially based insight into the nature of the rights which this and other
bodics arc obliged to monitor. General comments. can and should assist in the leg'al
interpretation of both the cntitlements and the State obligations inherent in certain rlghts
which is more precise than the often vaguely worded passages of the Covenant or other
instruments.
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13) The Commitiee’s work or pronouncemems on the Covenant have ramifications for the
entire United Nations system and ilternational law in general. Conversely, the Commiitee
must take into account relevant developments in these other human rights organs. In this
respect we urge the Committee to pay special attention to the statement made in the Prelimi-
nary Report of the Special Rapporteur on Economic, Social and Cultural Rights, Mr. Danilo
Turk, where it is stated in paragraph,73 that *“... the rights relating to housing remain without
clear indication as to their substance, and there is a clear need to develop clearer standards
in this area - taking into account thé complex nature of the problem and the very different
situations in which it occurs.”” (E/CN.4/Sub.2/1989/19) (emphasis added).

14) HIC thus requests in accordance with paragraph 330 of the Committee’s Report of its third
session, that the Committee give prxr)rlty to the adoption of a general comment on article 11

of the Covenant. !

E) GUIDELINES FOR STATES REPORTS
| :

15) While HIC is well aware of andgaccepts many of the reasons and arguments supporting
arevision of the existing guidelines for States reports, we also feel that over-generalization
of the guidelincs as opposed to giving them greater specificity, can lead to several problems.
Part of the purpose of the existing guidelines, however inadequate they may be, is to provide
atleast some degrec of precision as to what each of the rights in the Covenant implies in legal
terms. This is of spccial importance in view of the frequently heard criticism about the lack
of specificity given (0 many economic, social and cultural rights. This vagueness may lead
to States sensing they have more or less free rein in determining both what this right means
and how to go about enforcing it, if indeed they choose to actively do so.

16) HIC feels quite strongly that b"r(gad guidelines such as those found in the draft proposal
of the third session, if adopted by the Committee, may serve to trivialize the more detailed
elements of the rights in question, including the right to adequate housing. For instance, in
the draft revised guidelines, it is said that States should “‘...provide detailed statistics as to the
extent to which the right to... is not| currently enjoyed by all individuals.”” If no mutually
agreed upon interpretation of a nght exists, phrases such as these merely serve to reinforce
the status quo. HIC sincerely hopes that the interest of efficiency and streamlining of efforts
will not impede the true realization of the rights found in the Covenant.

|
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Revised Guidelines Regarding the Form and Contents
of Reports to be Submitted by States Parties Under
Articles 16 and 17 of the International Covenant on
Economic, Social and Cultural Rights |

The Right to Adequate Housing

T i
a) Please furnish detailed statistical information about the housing situation in your counlr%/.

b) Pleasc provide detailed information about those groups within your society that are
vulnerable and disadvantaged with regard to housing. Indicate, in particular:

i) The number of homelcss individuals and families; II

ii) The number of individuals and families currently inadequatly housed and without ready
access o basic amenitics such as water, heating (if necessary), waste disposal, sanitation
facilitics, clectricity, postal services, etc. (in so far as you consider these amenities relevant
in your country). Include the number of people living in overcrowded, damp, structurally
unsafe housing or other conditions which affect health;

iii) The number of persons currently classified as living in “‘illegal’” settlements or housing;

iv) The number of persons evicted within the last five years and the number of persons
currently lacking legal protection against arbitrary eviction or any other kind of evncuo!n

v) The number of persons whose housing expenses are above any government-set limit of
affordability, based upon ability to pay or as a ratio of income;

vi) The number of persons on waiting lists for obtaining accommodation, the average length
of waiting timc and mcasures taken to decrease such lists as well as to assist those on su!ch
lists in finding temporary housing; '

vii) The number of persons in different types of housing tenure by: social or public housing;
privatc rental sector; owner-occupiers; ‘‘illegal’’ sector; and other.

c) Pleasc provide information on the existence of any laws affecting the realization of the rléht
to housing, including:

i) Legislation which gives substance 1o the right to housing in terms of defining the content
of this right;
II

ii) Legislation such as housing acts, homeless person acts, municipal corporation acts, etc
iif) Legislation relcvant to land use, land distribution, land allocation, land zoning, land
ceilings, expropriations including provisions for compensation, land planning including

procedurcs for community participation; H

iv) Legislation concerning the rights of tenants to security of tenure, to protection from
eviction, to housing finance and rental control (or subsidy), housing affordability, etc;

v) Legislation concerning building codes, building regulations and standards and the prov1-
sion of infrastructure; !|

vi) Legislation prohibiting any and all forms of discrimination in the housing sector, includ-
ing groups not traditionally protected;

vii) Legislation prohibiting any form of eviction;
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viii) Any legislative repeal or reform of existing laws which detracts from the fulfilment of
the right to housing;

!

ix) Legislation restricting spcculati‘,on on housing or property, particularly when such specu-

lation has a negative impact on the fulfilment of housing rights for all sectors of society;
x) Legislative measures conferring legal title to those living in the “‘illegal’’ sector;
}

xi) Legislation concerning environmental planning and health in housing and human settle-
ments.

d) Pleasc provide information on [all other measures taken to fulfil the right to housing,
including: ;

i) Measures taken to encourage ‘‘enabling strategies’” whereby local community based or-
ganizations and the ‘‘informal séactor” can build housing and related services. Are such
organizations free to operate? Do they receive Government funding?

ii) Measures taken by the State to l?uild housing units and to increase other construction of
affordable, rental housing; | -
i

iii) Measures taken to release unutilized, under-utilized or mis-utilized land;

iv) Financial measures taken by the State including details of the budget of the Ministry of
Housing or other relevant Minis(ry as a percentage of the national budget;

v) Measures taken to ensure that international assistance for housing and human settlements
is used to fulfil the needs of the most disadvantage groups;
|

vi) Measures taken to encourage the development of small and intermediate urban centres,
especially at the rural level;

vii) Measures taken during, inter atlia, urban renewal programmes, redevelopment project,
site upgrading, preparation for international events (Olympics, expositions, conferences,
etc.), ‘‘beautiful city’’ campaigns, etc., which guarantee protection from eviction or guar-
anteed rehousing based on mutual agreement, by any persons living on or near to affected
sites; |

e) During the reporting period, have there been any changes in national policies, laws and
practices negatively affecting the right to adequate housing? If so, please describe the
changes and cvaluate their impaFl.

4) Pleasc give details on any difficulties or shortcomings encountered in the fulfilment of the
rights enshrined in article 11 and on the measures taken to remedy these situations (if not
already described in the present report).

. l

5) Please indicate the role of international assistance in the full realization of the rights

enshrined in article 11.
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Appendix Vi

Sources of the Right to Housing in International Humanl
Rights Law

compiled by Scott Leckie

The United Nations Universal Declaration of Human Rights, 1948

The Universal Declaration of Human Rights was adopted and proclaimed by United N auons
General Assembly (Resolution 217A (I11)) on December 10, 1948 (UN Doc. A/810(1948))
Article 25(1) states:

Everyone has theright to a standard of living adequate for the health and well-being of himself
and his family, including food, clothing, housing and medical care and necessary socnal
services, and the right to security in the cvent of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyong his control.

The United Nations International Covenant on Economic, Social and Cultural
Rights, 1966

The International Covenant on Economic, Social and Cultural Rights was adopted and
opened for signature, ratification and accession by UN General Assembly Resolution 2200A
(XXI) on December 16, 1966 and entered into force on January 3, 1976 (21 UN GAOR
Supp.No.16, p.49). A total of 91 countries have ratified the Covenant. Article 11(1) states:

The States Partics to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and housing
and to the continuous improvement of living conditions. The States Parties will take appro-
priate steps to cnsurc the realization of this right, recognizing to this effect the essential
importance of intcrnational co-operation based on free consent.

The United Nations International Convention on the Elimination of Racial n
Discrimination 1965

The International Convention on the Elimination of Racial Discrimination was adopted and
opened for signature and ratification by United Nations General Assembly Resoluuo}x
2106A(XX) on December 21, 1965 and entered into force on January 4, 1969 (660 UNTS
p-1950). A total of 124 countries have ratified the Convention. Article 5(e)(iii) states:

In compliance with the fundamental obligations laid down in article 2 of this Convenuon

States Parties undertake to prohibit and eliminate racial discrimination in all of its forms and
to guarantce the right to everyone, without distinction as to race, colour, or national or eLhmc
origin, to cquality before the law, notably in the enjoyment of the following rights: ...e)
Economic, Social and Cultural Rights in particular...iii) the right to housing. ,
!

The United Nations Declaration on Social Progress and Development, 1969

The UN Declaration on Social Progress and Development was proclaimed by the UN General
Assembly on December 11, 1969 (Resolution 2542(XXIV). Part II states:

Social progress and development shall aim at the continuous raising of the material and
spiritual standards of living of all members of society, with respect for and in compliance with
human rights and fundamental freedoms, through the attainment of the following main goals

...f) The provision for all, particularly persons in low income groups and large families, of
adequate housing and community services.
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The United Nations lnternatidnal Convention on the elimination of
Discrimination Against Women, 1979

The International Convention on the Elimination of Discrimination Against Women was
adopted and opencd for signature, ratification and accession by UN General Assembly
Resolution 34/180 on December 18, 1979 and entered into force on September 3, 1981 (UN
Doc.A/RES/34/180). A total of 94;countries have ratified the Convention. Article 14(2)(h)
states:  °

States Parties shall take all appropmate measures to eliminate discrimination against women
in rural areas in order to ensure, on a basis of equality of men and women, that they partici-
pate in and benefit from rural dcvelopmem and, in particular, shall ensure to such women the
right...h) to enjoy adequate living conditions, particularly in relation to housing, sanitation,
electricity and water supply, transport and communications.

i
The United Nations Declaration on the Rights of the Child, 1959

The UN Declaration on the Rights of the Child was proclaimed by the UN General Assembly
on November 20, 1959 (rcsolutionl 1386(X1V)). Paragraph 4 states:

The child shall enjoy the benefits of social security. He shall be entitled to grow and develop
in health; 1o this end special care and protection shall be provided to him and his mother,
including adequate pre-natal and post-natal care. The child shall have the right to adequate
nutrition, housing, recreation and medical services.

Draft UN Convention of the Rights of the Child

The draft Convention on the Righis of the Child has not been adopted by the UN General
Assembly. Itis currcntly being refined and is expected to be adopted in 1989. Article 14(3)
states: |
The States Parties to the present Convention, in accordance with national conditions and
within their means, shall take appropriate measures to assist parents and others responsible
for the child to implement the rlght 10 a standard of living adequate for the child’s physical,
spiritual, moral and social development and shall in the case of need provide material
assistance and support programmes, particularly with regard to nutrition, clothing and
housing.

|

The Vancouver Declaration oh Human Settlements, 1976

-The Vancouver Declaration on Huﬁnan Settiements was adopted by the United Nations Con-
ference on Human Settlements in 1976 (UN Doc.A/CONF.70/15). Section III(8) states:

Adequate shelter and services are¢ a’ ‘basic human right which places an obligation on govern-
ments 1o ensure their attainment by all people, beginning with direct assistance to the least
advantaged through guided programmes of self-help and community action. Governments
should endeavour to remove all impediments hindering attainment of these goals. Of special
importance is the elimination of social and racial segregation, inter alia, through the creation
of better balanced communities, which blend different social groups, occupauons housing

and amenities.
]

The United Nations Conventic?n Relating to the Status of Refugees, 1951

The UN Convention relating to the'F Status of Refugees was adopted on July 28, 1951 by the
UN Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, con-
vened under UN General Assembly Resolution 429(V) of December 14, 1950. The Conven-
tion entered into force on April 22'{; 1954. Articie 21 states:

As regards housing, the Contracting States, in so far as the matter is regulated by laws or

i
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regulations or is subject to the control of public authorities, shall accord to refugees lawfullx
staying in their territory treatment as favourable as possible and, in any event, not less
favourable than that accorded to aliens generally in the same circumstances.

The Charter of the Organization of American States, 1948 !

The OAS Charter was adopted in Bogota on April 30, 1948. Article 31(k) states:

. . . i
To accelerate their cconomic and social development, in accordance with their own melhod%
and procedures and within the framework of the democratic principles and the institutions of

- inter-American system, the Member States agree to dedicate every effort to achieve thé

following goals:...k) Adequate housing for all sectors of the population.
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|
Useful NGO Addresse{s

1) International Organizationg

Habitat International Coalition (HIC)
Cordobanes No.24 |

Col. San Jose Insurgentes !
03900 Mexico, D.F.
Mexico

Homeless International

PO Box 168 .
Coventry CV4 THT {
England =

Instituto International de Medio Ambiente y Urbanizacion (IIED)
Piso 6, Cuerpo A ‘
Ave. Corricntes 2835 :‘
1193 Bucnos Aires ,
Argentina \

International Institute for Environment and Development
3 Endsleigh Street ,
London WC1H ODD fl
England '

i

2) Regional Organizations |
Asian Coalition for Housing nghts
PO Box 24-74 Klongchan
Bangkapi, Bangkok 10240
Thailand

}
t

Settlements Information Network Africa (SINA)
c/o Mazingira Institute

PO Box 14550

Nairobi

Kenya !

West Africa Evictions Network
PO Box 3700 (c/o ENDA) \
Dakar

Sencgal

l
- 3) National Organizations (alphabetical by country)

Fundacion Vivienda y Comumdad (FVC)
25 de Mayo 381

1702 Ciudadela Prov. de Buenos Alres
Buenos Aires .
Argentina l

Habitat et Participation
Place du Levant 1 i
B-1348 Louvain-la-Neuve |
Belgium
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CERES

AP 949
Cochabamba
Bolivia

Centre for Equality Rights in Accommodation (CERA)
517 College St. #408

Toronto, Ont. M6G 1A8

Canada

Centre for Human Settlements (CHS)
University of British Columbia

2206 East Mall

Vancouver, BC V6T 1W5

Canada

Rooftops Canada

22 Mowat Ave., Suite 100
Toronto, Ont. M6G 3E8
Canada

Taller Norte

Santa Filomena 85, Bellavista
Santiago

Chile

Centro de Estudios del Habitat Popular
AA 1779
Medellin
Colombia

FEDEVIVIENDA

Avda. (Calle) 40, No.15-69
AA 57059

Bogota D.E.

Colombia

Associacion Interamericana de Servicios Legales (ILSA)
Calle 61, No.3-20

AA 077844

Bogota

Colombia

Centro de Asensoria e Investigaciones Legales (CEDAIL)
Ave. Mella No.11-D 2a. Planta

Apartado 2457

Santo Domingo

Dominican Republic

Ciudad Alternativa
Calle 14 #3 (altos)
AP. B-197

Ens. Espaillat

Santo Domingo
Dominican Republic

CIUDAD

La Gasca 326
PO Box 8311
Quito
Ecuador
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Fundacion Salvadorena de Desarrollo y Vivienda Minima (FUNDASAL)
AP 421 ;

San Salvador

El Salvador

CHAR

5-15 Cromer Street
London WCI1H 8LS
England

SHAC

189A Old Brompton Road
London SW5 OAR
England

Shelter

88 Old Strect
London EV1V 9HU
England

Habitat Forum Berlin
Travenerstrasse 22
1000 Berlin 33
Germany

Society for Community Organu’atlon
52 Princess Margaret Rd., 3rd Floor
Kowloon
Hong Kong |
l
National Campaign for Housing; nghts (NCHR)
36/1A Garcha Road
Calcutta 700 019 §
India '

Society for Promotion of Area Resource Centres (SPARC)
PO Box 9389

Bombay 400 026 1

India '

Youth for Unity and Voluntary Actlon (YUVA)
8, Ground Floor

33L, Mugbhat Cross Lane

Thakurdwar, Bombay 400 004 !

India ‘[

Centro Operacional de Vivienda y Poblamiento (COPEVI])
Av. 1 de Mayo 151

Col. San Pedro de los Pinos

03800 Mexico, D.F.

Mexico

CENVI
C.P.01020
Mexico, D.F.
Mexico

Postbus 20718
3001 JA Rotterdam
Netherlands

|
|

Institute for Housing Studies (IHS)
k
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Lagos Group for the Study of Human Settlements
University of Lagos

Akora, Lagos

Nigeria

CIDEP

Maximo April 541
Jesus Maria

Lima

Peru

DESCO

Leon de la Fuente 110
Lima 17 ‘
Peru

Surplus Peoples Project
PO Box 187

Cape Town 8000

South Africa

International Union of Tenants
Box 7514

S-103 92 Stockholm

Sweden

Human Development Centre
3757 Sukhumvit Road Soi 40
Bangkok 10110

Thailand

Sou Sou Land

53 Edward St.

Port of Spain
Trinidad and Tobago

National Coalition for the Homeless
1439 Rhodc Island Ave., N.W.
Washington, DC 20005

USA '

Institute for Policy Studies
1601 Connccticut Ave., N.W.
Washington, DC 20009

USA

Human Settlements of Zambia (HUZA)
PO Box 50141

Code 15101 Ridgeway

Lusaka

Zambia

106



Selected Bibliography

Selected Bib i iography

BOOKS

Akehurst, Michael, A Modern Introduction to International Law. George Allen and Unwin, London, fifth edition, 1985.
_ | .

Asian Coalition for Housing Rights (ACHR), Battle for Housing Rights in Korea, ACHR, Bangkok, 1989.

Blaustein and Franz, Constitutions of the Countries of the Worlid. Oceana Pub. Inc., Dobbs Ferry, N.Y., 1987.

Buergenthal, Thomas; Norris, Robert and Shelton, Dinah, Proteéting Human Rights in the Americas: Selected Problems.
N.P. Engel Publisher, Kehl, second edition, 1986. |

Catholic Institute for International Relations (CIIR), Disposable People: Forced Evictions in South Korea, CIIR, London,
1988.

Gilbert, Alan and Ward, Peter M., Housing, the State and the Poor: Pollcy and Practice in Three Latin American Cities,
Cambridge University Press, 1985. ‘l

Habitat International Coalition (Bertha Turner, ed.), Building Community, Building Community Books, London, 1988.
| . . .
Hannum, Hurst, Guide to International Human Rights Practice, University of Pennsylvania Press, Philadephia, 1984.

Hardoy, Jorge E. and Satterthwaite, David, Shelter: Need and Response; Housing, Land and Settlement Policies in Sev-
enteen Third World Nations, John Wiley and Sons, 1981.

Hardoy, Jorge E. and Satterthwaite, David, Squatter Citizen, Earthscan Publications Ltd., London, 1989.

Institute for Policy Studies (Working Group on Housing), The Rzght to Housing: A Blueprint for Housing the Nation,
Oakland, 1989. i
Iyer, Justice V.R. Krishua, Law and the Urban Poor in India, B R Publishing Corp., Delhi, 1988.

\ .. .
Leckie, Scott, When Push Come to Shove: Evictions, the Law and Housing Rights, Netherlands Ministry of Housing,
Zoetermeer, 1991.

McAuslan Patrick, Urban Land and Shelter for the Poor, Earth&an and IIED, London, 1985.
Murphy, Denis, A Decent Place to Live: Urban Poor is Asia, Alsian Coalition for Housing Rights, Bangkok, 1990.

Payne, Geoffrey, K., Low-Income Housing in the Developing World: The Role of Sites and Services and Settlement Up-

grading, John Wiley & Sons, 1984. \

Sieghart, Paul, The International Law of Human Rights, Clarendon Press, Oxford 1983.
Simons, William, B., The Constitutions of the Communist Worlld, Sijthoff and Noordhoff, Alphen ann den Rijn, 1980.

van Maarseveen, Henc and van der Tang, Ger, Written Consututzons A Computerized Comparative Study, Oceana Pub-
lications, Inc., Dobbs Ferry, N.Y ., 1978. -

United Nations, The United Nations and Human Rights, UnitediNations, New York, 1984.

World Commission on Environment and Development, Qur Common Future, Oxford University Press, Oxford and New
York, 1987. 1

ARTICLES |

|
Alston, Philip, ‘‘The United Nations’ Specialized Agencies and Implementation of the International Covenant on Eco-
nomic, Social and Cultural Rights’’ in Colombia Journal of International Law, Vol. 18, 1979, pp. 79- 118.

107



'!

From Housing Needs To Housing Rights .
Alston, Philip, ‘‘Development and the Rule of Law: Prevention versus Cure as a Human Rights Strategy’’ in Develop-
ment, Human Rights and the Rule of Law (Report of a conference held in The Hague, 1981), Pergamon Press, 1981, pp
31-108.

Alston, Philip, ““International Law and the Human Right to Food’’ in The Right to Food (Alston and Tomasevski eds

1984) pp. 9-67.

Alston, Philip and Quinn, Gerard, *“The Nature and Scope of States Parties’ Obligations under the International Covenant
of Economic, Social and Cultural Rights’ in Human Rights Quarterly, Vol. 9:2, May 1987, pp. 156-229.

Alston, Philip and Simma, Bruno, ‘‘First Session of the UN Committec on Economic, Social and Cultural Rights** in The
American Journal of International Law, Vol. 81, 1987, pp. 747-756.

Alston, Philip, ‘‘Out of the Abyss: The Challenges Confronting the New UN Committee on Economic, Social and Cultural
Rights™ in Human Rights Quarterly, Vol. 9:3, August 1987, pp. 332-381.

Boven, Theo van, ““The Right to Health®” in Academy of International Law, Colloque edited by Dupuy, Rene- Jean
Sijyhoff and Noordhoff, Alphen ann den Rijn, July 1987.

Burns, Leland S. *“Hope for the Homeless in the US: Lesson from the Third World’” in Cities, February 1988, pp. 33-4’(’).

Ciampi, Maria L. *‘Building a Housc of Legal Rights: A Plea for the Homeless’” in St. John's Law Review, Vol. 59, 1985,
pp. 530-557. ||

de Lourdcs Pintasligo, Maria *“The Right to Shelter and the Independence of Public Policies - the Portuguese Case”’
Homes Above All: Homelessness and the Misallocation of Global Resources, Building and Social Housing Foundamﬁl
UK, 1987, pp. 125-136.

Dias, Clarence, J, *‘Realizing the Right to Development: The Importance of Legal Resources’ in Development, Humzﬁn
Rights and the Rule of Law (Report of a confercnce held in The Hague, 1981) Pergamon Press, 1981, pp. 187-198.

Dias, Clarence and Paul, James, *‘Developing the Human Right to Food as a Legal Resource for the Rural Poor: Sorrile
Stratcgics for NGOs’” in The Right to Food, (Alston and Tomascvski cds. 1984), pp. 203-213.

Farcr, Tom J, “The United Nations and Human Rights: More Than a Whimper Less ThanaRoar’’ in Human Rights Qualr-
terly, Vol. 9, No. 4, November 1987, pp. 550-586. !
Gracfrath, Bernhard, ““The Application of International Human Rights Standards to States with Different Economic,
Social and Cultural Systems’’ in Bulletin of Human Rights, UN, New York, 1985, pp. 7-16. |
Hardoy, Jorge E. and Satterthwaite, David, “‘Shelter, Infrastructure and Services in Third World Cities’” in Habnat
International, Vol. 10, No. 3, 1986, pp. 245-284. “
Hardoy, Jorge E. and Satterthwaite, David, *‘Urban Change in the Third World: Are Recent Trends a Useful Pointer to
the Urban Future?’” in Habitat International, Vol. 10, No. 3, 1986, pp. 245-284. I’

Hardoy, Jorge E. and Satterthwaitc, David, ‘‘The Legal and the Illegal City”” in Shelter, Settlement and Development
(Lloyd Rodwin cd. 1987) pp. 304-333. "

Haycs, Robert ““Litigating on Behalf of Shelter for the Poor’’ in Harvard Civil Rights - Civil Liberties Law Review, Vol.
22, No. 1, Winter 1987, pp. 79-89. -

Hebel, Herman von, *“The Implementation of the Right to Housing in Article 11 of the UN Covenant on Economic, Social
and Cultural Rights”” in Newsletter of the Netherlands Institute of Human Rights (SIM), No. 20, December 1987, pp. 26-
41.

Henderson, Erma ‘“The Case for Decent Housing: An Introduction’’ in Detriot College of Law Review, Vol. 4, 1983, pr
1297-1301.

Hoof, G.J.H. van, ‘‘The Legal Naturc of Economic, Social and Cultural Rights: A Rebuttal of Some Traditional Vlew[sI
in The Right to Food (Alston and Tomasevski cds. 1984) pp- 97-110.

Leckie, Scout, ““The Right to Housing’* in Newsletter of the Netherlands Institute of Human Rights (SIM), No. 20, De-
cember 1987, pp. 10-25. I

108



Selected Bibliography

Leckie, Scott *‘Housing as a Human Right’’ in Environment and Urbanization, Vol 1., No. 2, October 1989, London, pp.
90-108. : 3

Leckie, Scott *‘The UN Committee on Economic, Social and Cultural Rights and the Right to Adequate Housing: Towards
an Appropriate Approach®’ in Human Rights Quarterly, Vol. 11, No. 4, November 1989, pp. 522-560.

Leckie, Scott ‘ ‘Housing Rights in the 1990s’” in Cities, Februafry 1991, pp. 33-38.
Linden, Jan van der, ‘‘Habitat 1987-over de plaats in het beleid i'ocr een plek om te wonen’” in Internationale Spectator,
jaargang xxii-nr. 3, pp. September, 1987, pp. 441-447,

Mathews, Albert ‘‘The Right to Housing™* in The Black Law Journal, Vol. 6, 1980, pp. 247-264.

McAuslan Patrick, ‘‘Legislation, Regulation and Shelter: Hmdrance or Help to the Homeless?"” in Cities, February 1987,
pp. 23-27.

'

Michelman, Frank ‘‘The Advent of aRight to Housing: A Currem Appraisal’’ in Harvard Civil Rights-Civil Liberties Law
Review, 1970, pp. 207-216. l

Mort, G. “‘Establishing a Right to Shelter for the Homeless™’ lII'l Brooklyn Law Review, Vol. 50, 1984, pp. 939-994,

Parkdale Community Legal Services ‘‘Homelessness and the nght to Shelter: A View from Parkdale’’ in Journal of Law

and Social Policy, Vol. 4, 1988, pp. 35-108. ;

l
Rethinking the Third World City, report from a round table meeting in Stockholm, Sweden, May 1985.

Scott, Cfaig ““The Interdependence and Permeability of Human Rights Norms: Towards a Partial Fusion of the
International Covenants on Human Rights’” in Osgoode Hall Law Journal, Vol. 27, No. 4, Winter 1989, pp. 769-878.

| .
Steignhagen and Scherer *‘United States Violations of the Right to Shelter Under International Law’” in JADL Journal
of Contemporary Law, 1990.

Tomasevski, Katarina, ‘‘Human Rights Indicators: The Right to Food as a Test Case’” in The Right to Food (Alston and

Tomasevski eds. 1984) pp. 135-167. |

|

Tiruchelvam, Neelen, ““The Legal Needs of the Poor: Towards an Alternative Model of Group Advocacy”

- Development, Human Rights and the Rule of Law (Report of a conference held in the Hague, 1981) Pergamon Press, 1981
pp. 199-206.

Varley, Ann, ‘“The Relationship between Tenure Legalization arilld Housing Improvements: Evidence from Mexico City”’
in Development and Change, SAGE, Vol. 18, 1987, pp. 463-481.

Varley, Ann, ‘Illegality as an Urban Housing Issue in The Third World”” a paper for a conference of the Institute of British
Geographers in Portsmouth, 1987, ‘ '

Westerveen, Gert, ¢ ‘Towards a System for Supervising States’ Compliance with the Right to Food’” in The Right to Food
(Alston and Tomasevski eds. 1984) pp. 119-134.

Zayas, Alfred J., Moeller, Jacob Th. and Opsahl, Torkel, ‘ Application of the International Covenant on Civil an.d Political
Rights Under the Optional Protocol by the Human Rights Committee’” in The German Yearbook of International Law,
1986, pp. 9-64.

109




IIED

ERNATIO}I\:I

INT
IN\S/TITUTE

VELOPME

THE HUMAN SETTLEMENTS PROGRAMME

The Human Settlemenis Programme is a multi-disciplinary programme whose work
includes research, evaluaticn, technical assistance, seminars, publications and, in
recent years, training. it focuses on housing, basic services, the human environment,
urban change and other issues relevant to human settlements. Since its inception in
1977, the Programme has been implemented through collaberative work programmes
with a network of resgarch institutions and NGQOs in Africa, Asia and Latin America. ts
wark is coordinated by staff at BED-América Latina in Buenos Aires and HED's London
office. The main areas of work are:

* Increasing the scale of funding for community lavel initiatives. This focuses on
two particular aspects of the current and potential role of Third World NGOs and other
intermediary institutions: funding and supporting low income communities in the
development of housing, infrastructure and services; and credit for low income
households in the acquisition, building or improvement of their housing. lIED-América
Latina is also evaluating the role of Latin American NGOs in the construction and
maintenance of cities - especially their work with low income groups and community or-
ganizations. Together with the Economic Development Institute, Washington DC, itis
running a training programme for NGOs in the region 1o increase their capacity 10
implement community-based initiatives. A special unit within lED-América Latina has
been set up to work with an-illegal settlement-on-the periphery of Buenos Aires 10
improve conditions, provide basic services and support the inhabitants’ own capacity
to address local problems.

* Environmental problems of Third World cities. For some years, the programme
has been researching environmental problems as they affect the health of low income
groups, especially for those living in illegal settlements ortenements, and the kinds of
programmes needed {o tackle their most pressing health problems.- A more compre-
hensive study of environmental problems in selected cities is now underway, in
collaboration with Mazingira Institute (Kenya), the Lagos Group for the Study of Human
Settlements (Nigeria), and the Centre for Science and Environment and the Muslim
University in Aligarh (India).

¥ Strengthening the voice of the Third World.. . The Programme produces two
journals: Medio Ambiente y Urbanizacion (a quarterly, now in its tenth year of publica-
tion) published in Buenos Aires and Environment and Urbanization (fwice a year and
launched in 1989) published in London. Both give priority to contributions from people
in research groups, NGOs and teaching and training institutions based in Africa, Asia
or Latin America. NGOs and teaching/training institutions in these regions can obtain
the journals at concessionary prices. Both journals include details of publications by
Third World groups while Environment and Urbanization also publishes profiles of Third
World NGOs,
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* Sustainable development. Staff from the Programme have been working with the
World Heatlth Organization, the U.N. Centre for Human Settlements and UNICEF in
identifying the health, development and human settlements components of sustainable
development; these usually receive ittle attention within most discussions of this
subject. NED-América Latina is also working with the Centre for Advanced Studies at
the University of Buenos Aires and the Bariloche Foundation's Group for the Analysis
of Ecological Systems to evaluate whethercurrent trends in Argentina are sustainable
and the lines of action needed 1o promote sustainable development. Thisis partofa
targer HED programme which includes comparable studies by institutions in Pakistan,
Zimbabwe, Nigeria and Indonesia.

* Aid for basic needs and urban development. Anevaluation of the extentto which
aid is directed to improving poorer groups’ housing and living conditions and the
provision of services and community facilities and tobuilding city governments’ capacity
to plan, manage and invest in urban infrastructure and services. This includes the
development of two computer databases: the first on-annual expenditures for total
developmernt assistance by agency and by nation; and the second with details of ail
basic needs and urban development projects:

HED-América Latina and the work of the Human Settlements Programme (including
staff in HED's London office) receive support from: the Swedish International Development
Authority, the Canadian International Developrment Agency, the World Health Organization,
UNICEF, United Nations Centre for Human Settlements (UNCHS), the Urban Managerment
Programme (UNDP-the World Bank-UNCHS), the International Development Research
Centre {Canada); the Ford Foundation; the Tinker Foundation; the Rockefeller Foundation;
and OXFAM.

HED-Ameérica Latina, HED,
Piso 6, Cuerpo A, Corrientes 2835, 3 Endsleigh Street,
{1193) Buenos Aires, Argentina. London WC1H ODD, UK.

Tel: (541) 961 3050; fax (541) 961.1854 - Tel: (71) 388 2117; fax (71) 388 2826






